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CHAP. I. 

O/' Commerce. 

)§C)SC)9()6( H E following fubietfls deferve to be ^ ° 
Q T S treated in a more extenfive manner, chap. i. 
th^ri the nature of this work will 

e^/^lrf\lV\ _ _ , I T I- j 1 

permit. Fain would 1 glide down a 
gentle river, but I am carried away by a tor- 
rent. 

Commerce is a cure for the moft deftrudlive pre- 
judices-, for it is almoft a general rule, that where- 
cver we find agreeable manners, there commerce 
flouriflies ; and that wherever there is commerce, 
there we meet with agreeable manners. 

VoL. II. B Let 
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almoft any great action, becaufe their indigence 
is a confequence of their flavery. Others are 
poor, only becaufe they either dcfpife, or know not 
the conveniencies of life ; and thefe are capable of 
accomplilhing great things, becaufe their poverty 
conftitutes a part of their liberty. 

CHAP. IV. 

Of Commerce in different Go'vermnents. 

T R A D E has fome relation to forms of govern- 
ment. In a monarchy it is generally found- 
ed on luxury ; and though it be alfo founded on 
real wants, yet the principal view with which it 
is carried on, is to procure every thing that can 
contribute to the pride, the pleafure, and the ca- 
pricious whirafies of the nation. In republics, 
it is commonly founded on oeconomy. Their 
merchants having an eye to all the nations of the 
earth, bring from one what is wanted by another. 
It is thus that the republics of Tyre, Carthage, 
Athens, Marfeilles, Florence, Venice, and Hol- 
land, engaged in commerce. 

This kind of traffic has a natural relation to a 
republican government •, to monarchies it is only 
occafional. For as it is founded on the pradice of 
gaining little, and even lefs than other nations, and 
of remedying this by gaining incelTantly, it can 
hardly be carried on by a people fwallowed up in 
luxury, who fpend much, and fee nothing but 
objeds of grandeur. 

Cicero was of this opinion, when he fo juftly 

faid *■, “ that he did not like that the fame people 

♦ Nolo cundem populum imperatoreiix. & portitorem effe ter- 
rarum* 

2 “ Jhould 
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“ Jhould he at once both the lords and factors of the 
“ whole earth." For this would indeed be to chap. 4. 
fuppofe that every individual in the ftate, and tlie 
whole ftate collectively, had their heads conftantly 
filled with grand views, and at the fame time with 
fmall ones j which is a contradiction. 

Not but that the moft noble enterprifes are com- 
pleted alfo in thofe ftates, which fubfift by ceco- 
nomical commerce : they have even an intrepidity, 
not to be found in monarchies. And the reafon is 
this, 

One branch of commerce leads to another, the 
fmall to the moderate, the moderate to the great j 
thus he who has gratisfied his defire of gaining a 
little, raifes himfelf to a fituation, in which he is 
not lefs defirous of gaining a great deal, 

Befides, the grand enterprifes of merchants are 
always neceflarily connected with the affairs of the 
public. But, in monarchies, thefe public affairs 
give as much diftruft to the merchants, as in free 
ftates they appear to give fafety. Great enterprifes 
therefore in commerce are not for monarchical, but 
for republican governments. 

In fhort, an opinion of greater certainty, as to 
the poflefllon of property in thefe ftates, makes 
them undertake every thing. They flatter them- 
felves with the hopes of receiving great advantages 
from the fmilcs of fortune, and thinking thcm- 
felves fure of what they have already acquired, 
they boldly expofe it, in order to acquire more i 
rifking nothing but as the means of obtaining. 

I do not pretend .to fay that any monarchy is 
entirely excluded from an ceconomical commerce ; 
but of its own nature it has lefs tendency towards 
B 3 it; 
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^xx Further, it may happen fo, that not only a com- 
C'bajj. 7. merce which brings in nothing, lhall be uleful ; 
but even a lofing trade fliall be beneficial. I have 
heard it affirmed in Holland, that the whale-fifh- 
cry in general does not anfwer the expence : but 
it muft be obferved, that the perfons employed 
in building the fliips, as allb thofe who furnifh 
the rigging and provifions, are jointly concerned 
in the fifhery. Should they happen to lol'e in the 
voyage, they have had a profit in fitting out the 
vefiel. This commerce, in Ihort, is a kind of lot- 
tery, and every one is allured with the hopes of a 
prize. Mankind are generally fond of gaming i 
and even the mod prudent have na averfion to 
it, when the difagreeable circumftances attending 
it, fuch as dilfipation, anxiety, paffion, lofs of 
time, and even of life and fortune, are concealed 
from their view. ^ 

CHAP. vir. 

The Spirit cfE ngland, 'with refpcSl to Commerce^ 

njp HE Tariff, or cuftoms of England, are very 
unfettled, with refpeft to other nations j they 
are changed, in fome meafure, with every parlia- 
ment, either by taking off particular duties, or 
by impofing new ones. They endeavour by thefe 
means, ftill to preferve their independence. Su- 
premely jealous with refpeft to trade, they bind 
themlelves but little by treaties, and depend only 
on their own laws. . 

Other nations have made the interefts of com- 
ipercc yield to thofe of politics } the Englifh, on 

the 
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the contrary, have ever made their political in- 
terefts give way to thofe of commerce. Chap. 8. 

They know better than any other people upon 
earth, how to value, at the fame time, thefe three 
great advantages, religion, commerce, and liberty. 

CHAP. VJir. 

In what manner the (economical Commerce has 
been fometimes rejirained. 

I N' feveral kingdom, laws have been made, ex- 
tremely proper to humble the ftates that have 
entered imp the ceconomical' commerce. They 
have forbid their importing any merchandizes, ex- 
cept the product of their refpedtive countries ; and 
have permitted them to traffic only in veflels built 
in the kingdom to which they brought their com- 
modities. 

It is neceffary that the kingdom which impofei 
thefe laws ffiould itfelf be able eafily to engage in 
commerce ; otherwife it will, at leaft, be an equal 
fufferer. It is much more advantageous to trade with 
a commercial nation, whofe profits are moderate, 
and who are rendered in fome fort dependent by 
the affairs of commerce ; with a nation, whofe 
larger views, and whofe extended trade, enables 
th^m to difpofe of their fuperfluous merchandizes ; 
with a wealthy nation, who can take off many of 
their commodities, and make them a quicker re- 
turn in fpecie with a nation under a kind of ne- 
ceffity to be faithful, pacific from principle, and 
that feeks to gain, and not to conquer : it is much 
better, I fay, to trade with fuch a nation, than 

with 
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^ C H A P. XL 

'T/ie fame SubjeB continued, 

A Free port may be eftablifhed in the do> 

Chap. II. x X mj0ions of ftates, whofe commerce is ceco- 
and ij. . , , 

nomical. That cEConomy in the government, 
which always attends the frugality of individuals, 
is, if I may fo exprefs myfelf, the foul of its ceco- 
nomical commerce. The lofs it fuftains with re- 
fpedl to cuftoms, it can repair by drawing from 
the wealth and induftry of the republic. But in 
a monarchy, a ftep of this kind mull be oppofite 
to realbn ; for it could have no other .effeft, than 
to eafe luxury of the weight of taxes. This 
would be depriving itfelf of the only advantage 
that luxury can procure, and of the only curb 
which, in a conllitution like this, it is capable of 
receiving. 


CHAP. XII. 

Of the Freedom of Commerce. 

H E freedom of commerce is not a power 
granted to the merchants to do what they 
pleafe ; this would be more properly its flavery. 
'Fhe conftraint of the merchant is not the con- 
ftraint of commerce. It is in the freed countries 
that the merchant finds innumerable obdacles ; 
and he is never Icfs eroded by laws, than in a 
country of Haves. 

England prohibits the exportation of her wool j 
coals mud be brought by fea to the capital ; no 
horfes, except geldings, are allowed to be ex- 
ported i 
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ported; and the veflels * of her colonies, trading 
to Europe, muft take in water in England. Thechap. ij, 
Englilh conftrain the merchant, but it is in favour 
of commerce. 


CHAP. XIII. 

^/lat it is that dejiroys this Liberty. 

W HEREVER commerce fubfifts, cuftoms 
are eftabliftied. Commerce is the expor- 
tation and importation of merchandizes,, with a 
view to the advantage of the ftate : cuftoms are 
a certain right over this fame exportation and 
importation, founded alfo on the advantage of 
the ftate. Hence it becomes necellary, that the 
ftate ihould be neuter between its cuftoms and 
its commerce, that neither of thefe two interfere 
with each other, and then the inhabitants enjoy a 
free commerce. 

The farming of the cuftoms deftroys commerce 
by its injuftice, and vexations, as well as by the 
excefs of the impofts : but independent of this, 
it deftroys it even more by the difficulties that 
arife from it, and by the formalities it exacts. 
In England, where the cuftoms are managed by 
the king’s officers, bufinefs is negotiated with a 
Angular dexterity : one word of writing accom- 
plilhes the greateft affairs. The merchant need 
not lofe an infinite deal of time ; he has no oc- 
caAon for a particular commiflioner, either to ob- 
viate all the difficulties of the farmers, or to Tub- 
mit to them. 

• Aft of navigation, 1660. It is only in the time of war, that 
the merchants of fioilon and Philadelphia fend their veflels di« 
reftly to the Mediterranean. 

CHAP. 
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Chap. 17. 
and i8. 


<f) Hypo. 

tipofes, 
book I, 
chap. 14# 


the credit of the individual has ftill all the weight 
of public credit. 

CHAP. XVII. 

A Law of Rhodes. 

Tp H E inhabitants of Rhodes went further. 

Sextus Empiricus (®) obferves, that among 
thofe people, a fon could not be excufed from pay- 
ing his father’s debts, by renouncing the fucceffion. 
This law of Rhodes was calculated for a republic, 
founded on commerce. Now I am inclined to 
think, that reafons drawn from commerce itfelf 
fliould make this limitation, that the debts con- 
traffed by the father, fince the fon’s entering into 
commerce, fhould not affedt the eftate or property 
acquired by the latter. A merchant ought always 
to know his obligations, and to fquare his conduct 
by his circumftances and prefent fortune. 

CHAP. XVIII. 

Of the Judges of Commerce, 

‘VE.-NOPHON, in his book of Revenues, 
would have rewards given to thofe overfeers 
of commerce, who difpatched the caufcs brought 
before them with the greateft expedition. He 
was fenfible of the need of our modern jurifdic- 
tion of a conful. 

The affairs of commerce are but little fufcep- 
tible of formalities. They are the adtions of a day, 
and are every day followed by others of the fame 
Juture. Hence it becomes necelTary, that every 

day 
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CHAP. xxir. ' 

A fmgiilar RefeSlion, 

P ERSONS, ftruck with the praflice of fome Book 
R ates, imagine, that in France they ought to chap". 2,. 
make laws to engage the nobility to enter into com- 
merce. But thefe laws would be the means of de- 
ftroying the nobility, without being of any ad- 
vantage to trade. The praftice of this country is 
extremely wife; merchants are not nobles, though 
rhfy may become fo : they have the hopes of ob - 
taining a degree of nobility, unattended with its 
aflual inconveniences. There is no furet W'ay of 
being advanced above their profefiion, than to 
m.anage it vvcM, or with fuccefs ; the confequence 
of which is generally an affluent fortune. 

Laws which oblige every one to continue in his 
profeffion, and to devolve it to his children, neither 
are nor can be of ufe in any but difpotic king- 
doms ; where no body either can, or ought to have 
emulation. 

Let none fiy, that every one will fiiccced better in 
his profefflon, when he cannot change it for anothf*r : 

I fay, that a perfon will fuccced bell, when thofe who 
have excelled, hope to arife to another. 

The pofflbility of purchafing honor with gold, 
encourages many merchants to put themfclves in 
circumftances by which they may attain it. 1 do 
not take upon me to examine thejuftice of thus 
bartering for money the price of virtue. There 
are governments, where this may be very ufeful. 

In France, the dignity of the long robe, which 
places thofe who wear it, between the great nobility 

• Thi» i$ aftually very often the cafe in fuch governments. 

C 2 and 
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people, and without having fuch Ihining 
Chap. at. honors as the former, has all their privileges ; 
a dignity which, while this body, the depofitary of 
the laws, is encircled with glory, leaves the private 
members in a mediocrity ot fortune j a dignity, in 
which there are: no other means of diftinftion, but 
by a fuperior capacity and virtue, yet which ftill 
leaves in view one much more illuftrious : the 
warlike nobility likewife, who conceive, that what- 
ever degree of wealth they are poffeffed of, they 
may ftill increafe their fortunes ; who are aftiamec 
of augmenting, if they begin not with diffipating 
their eftates j who always ferve their prince with 
their whole capital ftock ; and when that is funk, 
make room for others who follow their example ; 
who take the field, that they may never be re- 
proached with not having been there *, who, when 
they can no longer hope for riches, live in expec- 
tation of honors *, and when they have not ob- 
tained the letter, enjoy the confolat'on of having 
acquired glory : all thefe things together, have ne- 
ceflarily contributed to augment the grandeur of 
this kingdom j and, if for two or three centuries 
it has been inceffantly increafing in power, this 
muft be attributed not to foitune, who was never 
famed for conftancy, but to the goodntfs of its 
laws. 


CHAP, xxiir. 

To nohat Nations Commerce is prejudicial. 

TO ICHE S confift either in lands, or in movc- 
ableefteifts. The foil of every country is com- 
monly poflefled by the natives. The laws of moft 

Hates 
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ftates render foreigners unwilling to purchafc their 
lands ; and nothing but the prefence of the owner Cbap.’a3. 
improves them : this kind of tiches therefore be- 
longs to every ftate in particular. But moveable 
cffefts, as money, notes, bills of exchange, ftocks 
in companies, veflels, and, in fine, all merchandizes, 
belong to the whole world in general •, in this re- 
fpeft it is compos'd of but one fingle ftate, of 
which all the focicties upon earth are members. 

The people who noirefs more of thefe moveable 
ctfeifts than any other on the globe, are the moft 
opulent. Some ftates have an immenfe quantity, 
acquired by their commodities, by the labour of 
their mechanics, by their induftry, by their difco- 
veries, and even by chance. The avarice of na- 
tions makes them quarrel for the moveables of 
the whole univerfe. If we could find a ftate fo 
unhappy, as to be deprived of the cffcfts of other 
countries, and at the fame time of almoft all its 
own, the proprietors of the lands would be only 
planters to foreigners. This ftate, wantii.g all, could 
acquire nothing ; therefore it would be much bet- 
ter for the inhabitants not to have the leaft com- 
merce with any nation upon earth ; for commerce, 
in thefe circumftances, muft necefiarily lead them 
to poverty. 

A country that conftantly exports fewer manu- 
fdftures, or commodities, than it receives, will 
foon find the balance finking ; it will receive Icfs 
and lefs, until falling into extreme poverty, it will 
receive nothing at all. 

In trading countries, the fpecie which fuddenly 
vanifhes quickly returns ; becaule thofe nations that 
have received it, are its debtors ; but it never rc- 
C 3 turns 
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Book turns into thofe flares of which we have jufl been 
Ciiap. 13. fpeaking, becaufe thofe who have received it owe 
them nothing. 

Poland will ferve ns for an example. It has 
fcarcely any of thofe things which we call the move- 
able efiedls of the univerfo, except corn, the produce 
of its lands. Some of the lords poflefs intire pro- 
vinces ; they epprefs the hufbandmen, in order to 
have g'^eater quantities of corn, which they fend to 
flrangers, to procure the fnpe; fliious demands of 
luxury. If Poland had no foieign trade, its inha- 
bitants would be more happy. The grandees, who 
would have only their corn, would give it to their 
pcafants for fubfiftence -, as their 1 too extenfive 
eftates would become burthenfome, they would 
divide them amoiigfl: their peaf.ints •, every one 
wot Id find fkins t r wool in their herds or flocks, 
fo that they would no longer be at an immenfe 
expcnce in providing clothes j the great, who are 
ever fond of luxury, not being able to find it but 
in their own coiinrry, would encourage the labour 
of the poor. This nation, T a/firm, would then 
become more flourifliing, at leall if it did not be- 
come barbarous-, and this the laws might eafily 
prevent. 

Let us next confidcr Japan. The vaft quantity 
of what they receive, is the caufe of the vaft; quan- 
tity of merchandues they fend abroad. Things 
are thus in as nice an equilibrium, as if the impor- 
tation and exportation were but fmall. Befides, this 
kind of exuberance in the ftate is productive of a 
thoufand advantages : there is a greater confump- 
tion, a greater quantity of thofe things on which 
the arts arc exercifed 3 more men employed, and 

more 
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more numerous means of acquiring power; cxi- 
gencies may alfo happen, that require a fpeedychap. ’i;. 
afiiftance, which fo opulent a ftate can better afford 
than any other. It is difficult for a country to 
avoid having fuperfluities : but it is the nature of 
commerce to render the fuperfluous ufeful, and the 
ufeful neceffary. The ftate will be therefore able 
to afford neceflaries to a much greater number of 
fubjedts. 

, Let us fay then, that it is not thofe nations who 
have need of nothing, that muft lofe by trade; it is 
thofe who have need of every thing. It is not 
filch people as have a fufliciency within themfelves, 
but thofe who are moft in want, that will find an 
advantage in putting a flop to all commercial 
intercourfe. 
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BOOK XXL 

Of Laws relativeto Commerce confidered 
in the Revolutions it has met with in 
the World, 

CHAP. I. 

Some general Conjiderations, 

Book ^ i A H O UGH commerce be fubjeft to great 
I revolutions, yet it is pofllbl,e that certain 
phyfical caufes, as the quality of the foil, 
or the climate, may fix its nature for ever. 

Wc, at prefent, carry on the trade of the Indies, 
merely by means of the filver which we fend thither. 

Romans carried annually thither about fifty 
cap. *3. millions of feftcrces ; and this filver, as ours is at 
prefent, was exchanged for merchandizes, which were 
brought to the weft. Every nations, that ever traded 
to the Indies, has conftantly carried bullion, and 
brought merchandizes in return. 

It is nature itfelf that produces this effect. The 
Indians have their arts adapted to their manner of 
living. Our luxury cannot be theirs •, nor theirs 
our wants. Their climate neither demands, nor 
permits hardly any thing which comes from ours. 
They go in a great meafure naked *, fuch clothes as 
they have, the country itfelf furnifties j and their re- 
ligion, which is deeply rooted, gives them an aver- 
fion for thofe things that ferve for our nourifhment. 
They want therefore nothing but our bullion, to 

ferve 
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ferve as the medium of value ; and for this they give * 
us merchandizes in return, with which the frugality Chap.*, 
of the people, and the nature of the country, fur- 
nilhes them in great abundance. Thofe ancient 
('*) authors, who have mentioned the Indies, defcribeC*) See 
them juft as we now find them, as to their policy,booi^<. 
cuftoms, and manners. The Indies have ever beenchap.i9* 
the fame Indies they are at prefent *, and in everystrabo, 
period of time, thofe who traded to that country,*’®®*^ 
carried fpecie thither, and brought none in return. 

CHAP. IL 

Of the People of ylfrica. 

T H E greateft part of the people on the coaft 
of Africa are favages and barbarians. The 
principal reafon, I believe, of this, is, becaufe the 
fmall countries, capable of being inhabited, are fe- 
parated from each other by large and almoft un- 
inhabitable trafts of land. They are without in- 
duftry or arts. They have gold in abundance, 
which they receive immediately from the hand of 
nature. Every civilized Itate is therefore in a con- 
dition to traffic with them to advantage, by raif- 
ing their efteem for things of no value, and re- 
ceiving a very high price in return. 

CHAP. III. 

l^hat the wants oj the People in the South are 
different Jrom thofe of the North. 

T N Europe, there is a kind of balance between 
-*■ the fouthern and northern nations. The firft 
have every convenience of life, and few of its 

wants : 
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wants : the laft have many wants, anti few con- 
venient ies. To one, nature has given much, and 
demands but little*, to the other, iTie has given 
but little, and demands a great deal. The equi- 
libiium is maintained by the lazintfs of the fouth- 
ein nations, and by the induftry and aftivity which 
flte has given to thofe in the north. The latter 
are obliged to undergo exetffive labour, without 
which, they would want every thing, and degene- 
rate into barbarians. 'I'his has naturalized flavery 
to the people of the fouth : as they can eafily dif- 
penfe with riches, they can more eafily difpenle 
with liberty. But the people of the north have 
need of liberty, for this can beft procure them 
the means of fatisfying all thofe wants which they 
have received from nature. The people of the 
north, then, are in a forced ftate, if they are not 
either free or barbarians. Almoft all the jieople 
of the fouth arc, in fome meafuie, in a fiate of 
violence, if they are not Oaves. 

CHAP. IV. 

T/ie pri'icipal Dijjcreiice between the Commerce 
of the Ancients and the Mode/ ns. 

T he world .‘'as found itfelf, fiom time to 
time, in di-ferent fituations *, by which the 
face of commerce ! as been altered. The trade of 
Europe is, at prefent, carried on principally from 
the north to the fouth ; and the dilference of cli- 
mate is the caufe that the feveral nations have great 
occafion for the merchandizes of each other. For 
example, the liquors of the fouth, which are car- 
ried to the north, foim a co.mmerce little known 

to 
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to the ancients. Thus the burthen of vefTcls, which * 
was formerly computed by me..llires of corn, is at Chap. 4, 
prefent determined by tons of liquor. 

The ancient comm rce, fo far as it is known to 
us, was carried i n from one port in tlie Mediter- 
ranean to aijoihd--, and was almoft wholly con- 
fined to the fouth. Now the people of the fame 
dim ire, having nearly the fame things of their 
own, have l ot the fame need of tradiiig amongfc 
themlcives as with thofe of a diflerenc climate. 

The rommerce of Europe w'as therefore formerly 
lefs extended than at prefent. 

This does not at all contradid what I have faid 
of our comnaerce to the Indies : for here the pro- 
digious difference of climate deftroys all relation 
between their wants and ours. 

CHAP. V. 

Other Differences. 

C ommerce is fometimes deflroyed by 
conquerors, fometimes cramped by monarchsi 
it traverfes the earth, flics from the places where it 
is opprefled, and flays where it has liberty to 
breathe : it reigns at prefent where nothing was 
formerly to b e feen but defarts, leas, and rocks i 
and where it once reigned, now there are only 
defarts. 

To fee Colchis in its prefent fituation, which is 
no more than a vaft foreft, where the people are 
every day decreafing, and only defend their liberty 
to fell themfelves by piece-meal to the Turks and 
Perfians ; one could never imagine, that this coun- 
try had ever, in the time of the Romans, been full 
2 of 
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of cities, where commerce convened all the nations 
of the world. We find no monument of thefe 
fa£ls in the country itfelf ; there are no traces of 
•them, except in (') Pliny and C*) Strabo. 

The hifliory of commerce, is that of the commu- 
nication of people. Their numerous defeats, and 
the flux and reflux of populations and devaftations, 
here form the moft extraordinary events. 

CHAP. VI. 

OJ" the Commerce of the Ancients. 

I ' H E immenfc treafures of Semiramis ('), which 
' -*■ could not be acquired in a d.iv, give us rcafon 
to believe, that the Aflyrians theaifelves had pil- 
laged other Tich nations, as other nations after- 
wards pillaged them. 

The effedl of commerce is riches, the confe- 
quence of riches, luxury and that of luxury, 
the perfedion of arts. We find that the arts were 
carried to great perfection in the time of Semira- 
mis (^) ; which is a fufficient indication, that a 
confiderable commerce was then cflablifhcd. 

In the empires of Afia, there was a great com- 
merce of luxury. The hiftcry of luxury would 
make a fine part of that of commerce. 'I'he lux- 
ury of the Pei fians was that of the Medes, ac the 
luxury of the Medes was that of the AiPyr^uis. 

Great revolutions have happened in Afia. The 
norch-eaft parts of Perfia, viz. Hyrcania, Mar- 
giana, BaClria, &c were formerly full of fiourifli- 
ing cities (^), which are now no more •, and the 
north of this (") empire, that is the iflhmus which 
feparates the Cafpian and the Euxinc fcas, was 

covered 
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covered with cities and nations, which are now de- 
ftroyed. Chap, 6 . 

Eratofthenes (*) and Ariftobulus learnt from strab<^ 
troclus*', that the merchandizes of India pafled by 
the Oxus into the fea of Pontus. Marcus Varro’i* 
tells us, that, the time when Pompey commanded 
againft Mithridates, they were informed, that 
people went in feven days from India to the coun- 
try of the Baffrians, and to the rivar Icarus, which 
falls into the Oxus •, that, by this method, they 
v^re able to bring the merchandizes of India 
acrofs the Cafpian fea, and to enter the mouth of 
Cyrus j from whence it was only five days paffage 
to the Phafi?^ a river that difcharges itlelf into the 
Euxine fea. There is no doubt but it was by the 
nations inhabiting thefe feveral countries, that the 
great empires of the Aflyrians, Medes, and Per- 
fians, had a communication with the moft ditlant 
parts of the eaft and weft. 

An entile ftop is now put to this communication. 

All thefe countries have been laid waftc by the ijl 
Tartais, and are ftill infcfted by this deftruflive 
nation. The Oxus no longer runs into the Caf- 
pian fea i the Tartars, for fome private H reafons 


• The authoiityof Patroclus is of great weight, as appears 
fiom A pjfTfge in Strabo, lib. 2. 

t Pliny, lib. 6. cap. 17. See alfo Strabo, lib. 11 upon the 
paiTage by which the merLhandizes were conveyed from the 
Phafi:* to the Cyrus. 

I There mull have been very grcit changes in that country 
fnice the time of Ptolemy who gives us an account ot many 
rivers, that empty ihcmlelvcs into the call fide of the Cafpiau 
(e.i. In the C/.aiS chart we tlnd only the river ot 3 in 

that of M. Jiathalli there is none atall- 

(I See jenk III foil's account of this, in t\: Lollt^ltsn *’/ 
the North. Vol. iv. 

have 
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*xxi* changed its courfe, and it now lofes itfelf in 
Chap. 6 . the barren fands. 

The Jaxartes, which was formerly a barrier be- 
tween the polite and barbarous nations, has had its 
courfe turned * in the fame manner by the Tar- 
tars, and it no longer empties itfelf into the fea. 

(») clau- Seleucus Nicator formed O the projeft of joining 
f,'rJn^Kj'„.the Euxine to the Cafpian fea. This projedt, which 
lib. 6. would have greatly facilitated the commerce of thofe 
cap. 1 1, vanifhed at his -f* death. We are not certain 

it could have been executed in the ifthmus whicli 
feparates the two feas. This country is at prefenc 
very little known j it is depopulated, and full of 
forefts ; however, water is not wanting, for an infi- 
nite number of rivers roll into it from* Mount Cau- 
cafub; but as this mountain forms the north of the 
(‘) See ifthmus, and extends like two arms (*) towards the 
lib. t'i.’ ftruth, it would have been a grand obftacle to futh 
an entcrpri.fe, efpccially in thofe times, when they 
had not the art of making fluires. 

It may be imagined, that Seleucus would have 
ioined the two feas in the very place where Peter I. 
iias fince joined them ; that is, in that neck of land 
sshcre the I’anais approaches the Volga; but the 
north of the Cafpian fea was not then difcovered. 

While the empires of Afia enjoyed the commerce 
of luxury, the Tyrians had the commerce of oeco- 
nomy, which they c.xtendcd throughout the world, 
r ochard has employed the firft book of his Canaan, 
in enumerating the colonies which they fent into 
ali the countries bordering upon the fea : they 

* I am apt to think, that from thence the lake Aral was 
formed. 

f He was flam bv Ptolemy Ceraunus, 

paired 
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pafil'fl the Pillars of Hercules, and made eftablifli- 
mtnts ■* on the coaftof the ocean. Clup.6. 

In thofe limes, their pilots were obliged to follow 
the coafts, which were, if I may fo exprefs myfclf, 
their compafs. Voyages were long, and painful. 

The laborious voyage of Ulyllos lias been the fruit- 
ful fubjeft of the fineft poem in the world, next to 
that which alone has the prefeience. 

Tne little knowledge which the greateft part of 
the world had of thofe who were far diftant front 
the^i, favoured the nations engaged in the cccono- 
mical commerce. They ma.iagcd trade with as 
much obfcLiiity as they pleafed ; they had all the 
advantages which the moll intelligent nations could 
take over the looft ignorant. 

The higyptians, a people who by their religion 
and their manners were avcife to all communication 
with ftrangtrs liad fcarcely at that time any fo- 
reign trade. I'hcy enjoyed a fruitful foil, and 
great plenty. 'I lu ir country was the Japan of 
thofe times v it polTcUld every thing with! i itfclf. 

So little je.ilous were thefe people of commerce, 
that they left that of the Rod foa to all the p-^tty 
nations that had any hatbours in it. 1 lore they fuf- 
fered the Idumean', the Syrians, and the Jews, to 
have fleets. Solomon emi?loyod in this navi- v" ) Kings 

, ,,, , , ' J r r 

gallon the 1 yrians, who knew taofc feas. 9, 

Jolephus (") fays, that his nation being cntirelyp^'°“' 
employed in agriculture, knew little of iiavigaiion ichap" s.' 
the Jews therefore traded only occafionally in 
Red fea. They took from the Iduineans h loth and 
Eziongeber, fioin whom they received th.s com- 

• They founded TartefTus, and made a ftlllemcnt at Cadizs 


nierce ; 
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merce ; they loft thefe two cities, and with thetij 
Chap. 6. loft this commerce. 

It was not lb with the Phoenicians : theirs was 
not a commerce of luxury ; nor was their trade 
owing to conqiieft : their frugality, their abilities, 
their induftry, their perils, and the hardfhips they 
fuffered, rendered them neceflary to ail the nations 
of the world. 

Before Alexander, the people bordering on the 
Red fea traded only in this lea, and in that of 
Africa. The aftonilhment which filled the globe 
at the difeovery of the Indian fea, under that con- 
queror, is of this a fufftcient proof. I have ob- 
(*)Chap. ferved (“), th.it bullion was always carried to the 
book*^’* Indies, and never any brought frorti thence ; now 
the Jewilh fleets, which brought gold and filver 
by the way of the Red fea, returned from Africa, 
and not from the Indies *. 

Befidcs, this navigation was made on the eaftern 
coaft of Africa ; for the ftate of navigation at that 
time is a convincing proof, that they did not fail to 
a very diflant fliore. 

I am not ignorant, that the fleets of Solomon 
and Jehofaphat returned only every three years ; 
but I do not lee that the time taken up in the voy- 
age is any proof of the gieatnefs of the diftance. 

Pliny and Strabo inform us, that the junks of 
India and the Red lea were twenty days in perform- 
Cyse-Pli ^ voyage, which a Greek or Roman veflTel would 
iy, lib. 6. accomplifh in C) feven. In this proportion, a voy- 
ancl stVa- made by the fleets of Greece or 

bo^lib. 

* The proportion betwixt gold and filver, as fettled in Kiirope, 
may (omctimes rendcj it proHtable to take gold inftead ot lit- 
ver into the £ait-lndits ; but the advaiua<'e u vuy ending. 

6 Ronac* 
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.RomCj would take very near three, when perform- 
ed by thofe of Solomon. chap, o. 

Two Ihips of unequal fwiftnefs do not perform 
their voyage in a time proportionate to their fwift- 
nefs. Slownefs is frequently the caufe of much 
greater flownefs. When it becomes neceffary to 
follow the coafts, and to be incefTintly in a different 
pofition, when they muft wait for a fair wind to 
get out of a gulph, and for another to proceed ; a 
good fdilor takes the advantage of every favourable 
moment^ while the other ftill continues in a diffi- 
cult fituation, and waits many days for another 
change. 

This flownefs of the Indian veflels, which in an 
equal time could make but the third of the way of 
thofe of the Greeks and Romans, may be explained 
by what we every day fee in our modern navigation. 

The Indian veflels, which were built with a kind of 
lea-rufhes, drew lefs water than thofe of Greece and 
Rome, which were of wood, and joined with iron. 

We may compare thefe Indian veflels to thofe at 
prefent made ufe of in ports of little depth of water. 

Such are thofe of Venice, and even of all * Italy 
in general, of the Baltic, and of the province of 
'j" Holland. Their flaps, which ought to be able to 
go in and out of port, are built round and broad at 
the bottom •, while thofe of other nations, who have 
good harbours, are formed to fink deep into the 
water. This mechanifm renders thefe laft- men- 
tioned veflels able to fail much nearer to the wind j 
while the firfl: can hardly fail, except the wind be 


♦ They are ; bat Sicily has excellent ports, 

t I fay the provmce of Holland j foi' the ports of Zealand are 
.iicep enough. 


VoL. II. 


nearly 
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*xxi* poop. A (hip that finks deep into the 

Chap. 6 . water, fails towards the fame fide with almoft every 
wind : this proceeds from the refiftance which the 
veflel, whilft driven by the wind, meets with from 
the water, from which it receives a ftrong fupport } 
and from the length of the veflel which prefents its 
fide to the wind, while from the form of the helm 
the prow is turned to the point propofed *, fo that fhe 
can fail very near to the wind, or, in other words, 
very near the point from whence the wind blows. 
But when the hull is round and broad at thebottdm, 
and confequently draws little water, it no longer 
finds this fteady fupport; the wind drives the vefiTel, 
which is incapable of refiftance, and can run then 
but with a fmall variation from the point oppofite to 
the wind. From whence it follows, that broad-bot- 
tomed veflels are longer in performing voyages. 

I. They lofc much time in waiting for the wind, 
efpccially if tl;ey are obliged frequently to change 
their courfe. 2 . They lad much flower, becaufe, 
not having a proper fupport from a depth of water, 
they cannot carry fo much fail. If this be the cafe 
at a time when the arts are every where known, at a 
time when art corrects the defeats of nature, and 
even of arc itfclf ; if at this time, I fay, we find 
this difference, how great muft that have been, in 
the navigation of the ancients ? 

I cannot yet leave this fubjeef. The Indian 
vefleis were fmall, and thofc of the Greeks and Ro- 
mans, if we except their machines built for often - 
tation, much lefs than ours. Now, the fmalkr 
the veflel, the greater danger it encounters from 
foul weather. A tempeft that would fwallow up 
a fmall veflel, would only make a large one roll. 

8 The 
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The more one body is furpafled by another in 
bignefs, the more its furface is relatively fmall.chap.e'. 
From whence it follows, that in a fmall Ihip, 
there is a lefs proportion, that is, a greater dif- 
ference, as to the furface of the veflel, and the 
weight or lading (he can carry, than in a large 
one. We know that it is a pretty general praftice, 
to make the weight of the lading equal to that 
of half the water the vefiel is able to contain. 
Suppofe a veflel will contain tight hundred tons, 
hty lading then muft be four hundred j and that 
of a veflTcl, which would hold but four hundred 
tons of water, would be two hundred tons. Thus 
the largenefs of the firft: fliip will be to the weiglit 
file carries, is 8 to 4 ; and that of the fecond as 
4 to 2 . I.ec us fuppofe then, that the furface of 
the greater is to the furface of the fraaller, as 
8 to 6 : the furface * of this will be to her weight 
as 6 to 2, while the furface of the former will be 
to her weight only, aS 8 to 4. 'fherefore as the 
winds and waves a< 5 l only upon the furface, the 
large veflel will, by her weight, refift their impe- 
cuoflty much moie than the fmall. 

CHAP. VII. 

Of the Commerce of the Greeks » 

^ 1 ’^ n E firft Greeks were all pirates. Minos^ 
who enjoyed the empire of the fea, was only 
more fuccefsful, perhaps, than others in piracy ) 
for his maritime dominion extended no farther 

* That is, to compare magnitudes of the fame kind, the ac* 
tion orpreil'uie of the fluid upon the ihip, will be to the re« 
fiftance of the fame Ihip as, &c. 

D % than 
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than round his own ifle. But when the Greeks 
Chap. 7. became a great people, the Athenians obtained thef 
real dominion of the Tea ; becaufe this trading and 
vidlorious nation gave laws to the moft potent 
<9 The monarch (’) of that time ; and humbled the ma- 
Perfa”^ ritime powers of Syria, of the ifle of Cyprus, and 
Phoenicia. 

But this Athenian lordfhip of the fea deferves 
to be more particularly mentioned. “ Athens^ fays 
(0Onthc“ Xenophon (f)> rales the fea\ but as the country 
republic. Attica IS joined to the continent^ it is ravagea by 
“ enemies j while the Athenians are engaged in dijiant 
“ expeditions. Their leaders fuffer their lands to be 
“ defir oyed \ and fccure their wealth.^ by fending it 
to fome ijland. The populace, who are not poffejfed 
“ of lands, have no uneaftnefs. But if the Athenians 
“ inhabited an ijland, andt befide this, enjoyed the em- 
pire of the fea, they would, fo long as they were 
“ poffejfed of thefe advantages, be able to annoy others, 
“ and at the fame time fo be out of all danger of being 
“ annoyed," One would imagine, that Xenophon 
was fpeaking of England. 

The Athenians, a people whofe heads were fill- 
ed with ambitious projeds ; the Athenians, who 
augmented their jealouly, inftead of increafing their 
influence ; who were more attentive to extend 
their maritime empire than to enjoy it ; whofe 
political government was fucb, that the common 
people difeributed the public revenues amongft 
themfelves, while the rich were in afeate of oppref- 
fion i the Athenians, I fay, did not carry on fo ex- 
tenfive a commerce as might be expcdled from the 
produce of their mines, from the multitude of their 
flave?, from the number of their feamen, from their 

influence 
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influence over the cities of Greece, and, above all, 
from the excellent inftitutions of Solon. Their chap. 7. 
trade was altnoft wholly confined to Greece, and 
to the Euxine fea ; from whence they drew their 
fubfiftence. 

Corinth was admirably fltuated *, it leparated 
two Teas, and opened and fhut the Peloponne- 
fus : it was the key of Greece, and a city of the 
greateft importance, _at a time when the people 
of Greece were a world, and the cities of Greece, 
nations. Its trade was more extenfive than that 
of Athens, having a port to receive the nier- 
chandizes of Afia ■, and another thole of Italy : for 
the great difficulties which attended the doubling 
cape Malea, where the (’) meeting of oppofite (•) See 
winds caufes fnipwrecks, induced every one to 
to Corinth, and they could even convey their 
veflels over land from one fea to the orher. Never 
was there a city, in which the works of art were 
carried to fo high a degree of perfedtion. But 
here religion flnifhed the corruption, which their 
opulence began. They eredted a temple to Ve- 
nus, in which more than a thoufand courtefans 
were confecrated to that deity from this feminary 
came the greateft part of thofe celebrated beauties, 
whofe hiftory Athenteus has prefumed to commit 
to writing. 

It feems, that in Homer’s time the opulence 
of Greece centered in Rhodes, Corinth, and 
Orchomenus ; Jupiter, he fays (‘)» loved the (t) niad, 
“ Rhodians, and made them a very wealthy na-^'^‘‘^‘ 

“ tion." On Corinth (“) he beftows the epithet (u) ibid, 
of rich. In like manner, when he fpeaks of 
cities that have plenty of gold, he mentions Or- 
D 3 chomenus. 
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^xx!" chomenus, which he joins Thebes in Egypt. 
Chap. 7, Rhodes and Corinth preferved their power; but 
Orchomenus loft hers. The fituation of Orcho- 
menus in the neighbourhood of the Hellefpont, 
the Propontis, and the Euxine fea, makes us na- 
turally imagine, that fhe was indebted for her 
opulence to a trade along that maritime coaft, 
which had given rife to the fable of the golden 
fleece : and, indeed, the name of Minyeios has 
(«) Strabo, been given to Orchomenus (*), as well as to the 
p. 914. Argonauts. But thefe feas becoming afterwards 
more frequented, the Greeks planted along the 
coafts a greater number of colonies, which traded 
with the barbarous nations, and at the fame time 
preferved an intercourfe with their mother country : 
in confequence of this, Orchomenus began to 
decline, till at length it was loft in the crowd of 
the other cities of Greece. 

Before Homer’s time, the Greeks had fcarce 
any trade but among themfelves, and with a few 
barbarous nations ; in proportion however as they 
formed new colonies, they extended their domi- 
nion, Greece was a large peninfula, the capes of 
which feemed to have kept off the feas, while its 
gulfs opened on all fidcs to receive them. If wc 
caft an eye on Greece, we fhall find, in a pretty 
compad country, a confiderable extent of fea- 
coaft. Her innumerable colonies formed an im- 
menfe circle round her ; and there flie beheld, in 
feme meafure, the whole civilized world. Did 
fhe penetrate into Sicily and Italy ? fhe formed 
new nations. Did Ihe navigate towards the fea 
of Pontus, the coaft of Afia Minor, or that of 
Africa i* fhe aded jn the fame manner, Her ci- 
ties. 
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ties increafed in profperity, in proportion as they 
happened to have new people in their neighbour- Cbap. 7. 
hood. And what was extremely beautiful, fhe was 
furrounded on every fide with a prodigious num- 
ber of i (lands, drawn, as it were, in a line of cir- 
cumvallation. 

What a fource of profperity mufl: Greece have 
found in thofe games, with which (lie entertained, 
in fome meafure, the whole globe •, in thofe tem- 
ples, to which all the kings of the earth fent their 
offerings ; in thofe feftivals, at which fuch a con- 
courfe of people ufed to alfemble from all parts 
in thofe oracles, to which the attention of all man- 
kind was ^irecled •, and, in fliort, in that exqui- 
fite tafte for the polite arts, which fhe carried to 
fuch a height, that to expeil ever to fiirpafs her, 
would be only betraying our ignorance. 

CHAP. VIII. 

Of Alexander. His conquejl. 

F our great events happened in the reign of 
Alexander, which entirely changed the face 
of commerce : the taking of Tyre, the conqueft 
of Egypt, that likewife of the Indies, and the 
difcovery of the fea which lies fouth of that 
country. 

The empire of Perfia extended to the Indus (’').(>) stiabo, 
Farius, long before Alexander, had fent (*) fome^’.^ Hero, 
veflels, which failed down this river, and 
even into the Red fea. How then were thcmene. 
Greeks the firfl who traded to the Indies by the 
South ? Had not the Perfians done this before ? 

Did they make no advantage of feas which were 

D 4 fo 
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*xxi " i of the very fcas that walhcd their 

Chap.' 8. coafts ? Alexander, it is true, conquered the In- 
dies ; but was it neceflary for him to coqquer a 
country, in order to trade with it ? This is what I 
fliall now examine. 

( ) Strabo, Ariana (*), which extended from the Perfian 

IK \ ' 

‘ Gulf as far as the Indus, and from the South fea 

to the mountains of Paropamifus, depended in- 
deed in fome meafure on the empire of Perfia : 
but in the fouthern part it was barren, fcorched, 
(") Strabo, rude,' and uncultivated. Tradition ('’) relates, that 
‘ the armies of Semiramis and Cyrus periHied in 

thefe defarts ; and Alexander, who caufed his 
fleet to follow him, could not avoid I’fing in this 
place a great part of his army. The Perfians left 
(') Pliny, the whole coaft to the Ichthyophagi ("), the Oritse, 
‘l!- and other barbarous nations. Befides, the Perfians 
stiabo, were no ^ great failors, and their very religion 
' debarred them from entertaining any fuch notion 
as. that of a maritime commerce. The voyage 
undertaken by Darius’s direction upon the Indus, 
and the Indian fea, proceeded rather from the 
capricioufnefs of a prince vainly ambitious of 
Ihewing his power, than from any fettled regular 
projed. It was attended with no confequence, 
either to the advantage of commerce, or of navi- 
gation. They emerged from their ignorance, only 
to plunge into it again. 

(■') Strabo, Befidcf, it was a received opinion ('') before the 
** expedition of Alexander, that the fouthern parts of 

* They failed not upon the rivers, left they (hould defile the 
elements. Hyde s Religion of the Perfians. Even to this day they 
have no mautiine commerce. Thole who take to the fea, are 
treated by them as atheifts. 


India 
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India were uninhabitable *. This proceeded from “ 
a tradition that (') Semiramis had brought back Chap, s; 
from thence only twenty^ men, and Cyrus 
feven. 

Alexander entered by the north. His defigti 
was to march towards the eaft ; but having found 
a part of the fouth full of great nations, cities, and 
and rivers, he attempted to conquer it, and fuc- 
ceeded. 

^He then formed the defign of uniting the Indies 
to the weftern nations by a maritime commerce, as 
he had Already united them by the colonies he had 
eftablilhed by land. 

He orderra a fleet to be built on the Hydafpes, 
then fell down that river, entered the Indus, and 
failed even to its mouth. He left his army and 
his fleet at Patala, went himfelf with a few veflels 
to view the fea, and marked the places where 
he would have ports to be opened, and arfenals 
credled. Upon his return from Patala he feparated 
the fleet, and took the route by land, for the 
mutual fupport of fleet and army. The fleet fol- 
lowed the coaft from the Indus along the banks 
of the country of the Oritse, of the Ichthyophagi, 
of Carmania and Perfia. He caufed wells to be 
dug, built cities, and would not fuffer the Ichthyo- 
phagi •f' to live on lifli, being defirous of having 

the 

• Herodotus (in Melpomene) fays, that Darius conquered the 
Indies ; this niult: be underllood only to mean Ariana j and even 
this was only an ideal conquelh 

f This cannot be underftood of ail the Ichthyophagi, who 
inhabited a coaft of ten tlioufand furlongs in extcnti How was 
it poflible for Alexander to have maintained them ? How could 
he command their fubmifiion ? I'his can beundeiftood only of 
fwne particular tribes. Nearchus, in his book, Rcru/,'i Indi- 
! curum. 
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borders of the fea inhabited by civilized na- 
Cbsp. 8. tions. Nearchus and Onefecritus wrote a jour- 
nal of this voyage, which was performed in ten 
months. They arrived at Sufa, where they found 
Alexander, who gave an entertainment to his 
whole army. 

This prince had founded Alexandria, with a 
view of fecurihg his conqueft of Egypt ; this was 
a key to open it, in the very place where the kings 
Jiis * predecelTors had a key to (hut it ; and he 
had not the I^aft thought of a commerce, of which 
the difeovery of the Indian fea could alone give 
him the idea. 

It even feems, that after this difoiiivery, he had 
no new defign, in regard to Alexandria. He 
had, indeed, a general fcheme of opening a trade 
between the Eaft-Indies and the weftern parts of 
his empire : but as for the project of condudling 
this commerce through Egypt, his knowledge was 
too imperfedl to be able to form any fuch defign. 
It is true, he had feen the Indus, he had feen the 
Nile, but he knew nothing of the Arabian feas 
between the two rivers. Scarce was he returned 
from India, when he fitted out new fleets, and na- 
(OArrian. vigated on the Euleus (0, the Tigris, the Eu- 
dfo^fex- phrates, and the ocean *, he removed the ca- 
andri, taradfs, with which the Perfians had encumbered 

lib. 7. 


caruniy fays, that at the extremity of this coaft, on the fide of 
Peifia, he had found fome people, who were lefs Ichthyophagi 
than the others. 1 'Ihouid think that Alexander’s prohibition re- 
lated to thefe people, or to fomc other tribe, ftill more bordering 
on Perfia. 

* Alexandria was founded on a flat fliore, called Rhacotis, 
t^here, in ancient times, the kings had kept a garnfon, to pre- 
vent all fti angers, and more particularly the Greeks, from en- 
tering the country. Pliny y hb. 6. cap, lo. Strabo^ 

thofe 
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thofe rivers ; and he difcoVered that the Perfian ® *> o fe 

' Xxl 

gulf was a branch of the main fea. But as hcchap. £ 

went to view this fea (®), in the fame manner as(*)Arrian. 
he had done in regard to that of India ; as heA'iex^nd! 
caufed a port to be opened for a thoufand Ihips,*'*^* 7* 
and arfenals to be erefted at Babylon ; as he lent 
five hundred talents into Phoenicia and Syria, to 
draw mariners into this fervice, whom he intended 
to diftribute in the colonies along the coaft; in 
fiaCj as he caufed immenfe works to be ereded on 
the Euphrates, and the other rivers of Aflyria, 
there could be no doubt but he defigned to carry 
on the col^merce of India by the way of Ba- 
bylon and trie Perfic gulf. 

There are fome who pretend that Alexander 
wanted to fubdue Arabia and had formed af'jJSn-abo, 
defign to make if the feat of his empire : butwjrds the 
how could he have pitched upon a place, with®"*^* 
which he was entirely unacquainted *. Befides 
of all countries this would have been the moft in- 
convenient to him i for it would have feparated 
him from the reft of his empire. The Caliphs, 
who made diftant conquefts, foon withdrew from 
Arabia, to refide elfewhere. 

C H A P. IX. 

Of the Commerce of the Grecian Kings after the 
Death of Alexander. 

A t the time when Alexander made the con- 
queft of Egypt, they had but a very imper- 

• Seeing Babylon overflowed, be looked upon the neigh- 
bouring country of Arabia as an iiland. Ariitob. in Strabo, 
lib. i6. 

fea 
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fe& idea of the Red fea, and none at all of the 
fha p. j. pcean, whith joining to this fea, on one fide 
wafhes the coaft of Africa, and on the other, that 
of Arabia : nay, they thought it impolfible to fail 
round the peninfula of Arabia. They who at- 
tempted it on each fide, had relinquilhed their de- 
*' How is it poffible, faid they{'), to na- 
rum’ln(li-“ vigate to the fouthern coaft of Arabia, when 
carura. it Cambyfes’s army, which traverfed it on the 
“ north fide, almoft entirely perifhed -, and the 
“ forces which Ptolemy, the fon of Lagus, fenc'to 
“ the afliftance of Seleucus Nicator at Babylon, 
“ underwent incredible hardftiips, and, upon ac- 
“ count of the heats, could marchionly in the 
“ night ?’* 

The Perfians were entire ftrangers to navigation. 
When they had fubdued Egypt, they introduced 
the fame fpirit into that country as prevailed in 
Perfia : hence fo great was the fupinenefs of the 
Perfians, in this refpetft, that the Grecian kings 
found them quite ftrangers, not only to the .com- 
merce of the Tyrians, Idumeans, and the Jews, 
on the ocean, but even to the navigation of the 
Red fea. I am apt to think, that the deftruftion 
of the firft Tyre by Nebuchadnezzar, together 
with the fubverfion of feveral petty nations and 
towns bordering on the Red fea, had obliterated 
all their former knowledge of commerce. 

Eg)pt, at the time of the Perfian monarchy, did 
(*)Str3bo,not front the Red fea ; it (’') contained only that 
long narrow neck of land which the Nile covers 
with its inundations, and is enclofed on both fidcs 
by a chain of mountains. They were therefore, 
under the necefficy of making a fecond difcovery 

of 
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tt the ocean and the Red fea ; and this difcovery 
engaged the curiofity of the Grecian moiujjchs. chap. 9, 
They afccnded the Nile, and Hunted after ele- 
phants in the countries fituated between that river 
and the fea •, by this progreHion they traced the 
fea-coaft ; and as the difcoveries were made by the 
Greeks, the names are all Grecian, and the tem- 
ples are confecrated to (‘) Greek divinities. (i)Strabe, 

The Greeks fettled in Egypt were able to com-***’’*^' 
mand a moft extenfive commerce *, they were maf- 
t?T^of all the harbours on the Red fea ; Tyre 
the rwwij of every trading nation, was no more j 
they were\not conftrained by the ancient * fuper- 
ftitions of we country in fhort, Egypt was be- 
come the center of the world. 

The kings of Syria left the commerce of the 
fouth to thofe of Egypt, and attached themfelves 
only to the northern tiade, which was carried on 
by means of the Oxus and the Cafpian puny 

They then imagined, that this fea was part ofiib. a. 
the (™) northern ocean j and Alexander, feme 
before his death hath fitted out a fleet ("), in or- cap. 9. 
der to difeover whether it communicated with thca^fi Iftl-:,, 
ocean by the Euxine fea, or on fome other 'J' 

fea towards India. After him, Seleucus and An-expeiiit. 
tiochus applied themfelves to make difcoveries in 
it, with a particular attention ; and with this viewp. v^.. 
they fcoured it with their fleets (°). That 
which Seleucus furveyed, was called the SeleLici-(") Arms 
dian lea-, that which Antiochus difeovered, re- 
ceived the name of the fea of Antiochus. Atten-®'j’‘^''h 
tive to the projecls they might have formed on ('>) piiny. 
that fide, they ncgleded the Teas’ on the South 

* Tliefe gtxve tlicin an arcTfion to ftranger?. 

6 whether 
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® ^1* whether it was that the Ptolemies, by means of theif 

Chap.j. fleets on the' Red fea, were already become the 
inafters* of it j or that they difcovered an in- 
vincible averfion in the Perfians againft engaging 
in maritime affairs. The fouthern coafts of Perfia 
fupplied them with no feamen; there had been 
none in thofe parts, except towards the latter end 
of Alexander’s reign. But the Egyptian kings, 
being matters of the ifle of Cyprus, of Phcenicia, 
and of a great number of towns on the coaft of 
Alia Minor, were poflelfed of all forts of ran- 
veniences for undertaking maritime expecoCons. 
They had no occafion to force, they had only to 
follow the genius and bent of their fijl^jedfs. 

I am furprized, 1 confefs, at the obftinacy with 
which the ancients believed that the Cafpian fea was 
a part of the ocean. The expeditions of Alex- 
ander, of the kings of Syria, of the Parthians and 
the Romans, could not make them change their 
fentiments ; notwithftanding thefe nations defcribed 
the Cafpian fea with a wonderful exaftnefs : but 
men are generally tenacious of their errors. When 
only the fouch of this fea was known, it was at 
firft taken for the ocean ; in proportion as they 
advanced along the banks of the northern coaft 
inttead of imagining it a great lake, they ttill 
believed it, to be the ocean, that here made a fort 
of a bay : furveying the coaft, their difcoveries 
never went eaftward beyond the Jaxartes, nor 
weftward further then the extremity of Albania. 
The fea towards the north was (hallow *, and 
of courfe very unfit for navigation. Hence it was 
that they always looked upon this as the ocean. 

* See the Czar*s chart. 
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The land army of Alexander had been on the 
eaft only as far as the Hypanis, which is the laft of cbap, $. 
thofe rivers that fall into the Indus : thus the firft 
trade which the Greeks carried on to the Indies was 
confined to a very fmall part of the country. Se- 
leucus Nicator penetrated as far as the Ganges CX p) Pliny, 
and thereby difcovered the fea into which this river 
falls, that is to fay, the bay of Bengal. The mo- 
derns difcover countries by voyages at fea ; the an- 
cients difcovered feas by conquelts at land. 

•■^abo notwithftanding the teftimony of('))Lib.i5, 
Apcft•^prlls, feems to doubt whether the Grecian 
(f) kingsftfBaftria proceeded farther than Seleuciis^,) ^poi. 
and Alexawer. Were it even true that they went*^"'ns A- 
no further to the eaft than Seleucus, yet they nus in 
■went farther towards the fouth : they difcovered* 

Siger, and the ports on the coaft of Malabar, 
which gave rife to the navigation I am going to 
mention. 

Pliny (*) informs us, that the navigation of the(Ol-ib« f. 
Indies was fuccefllvely carried on by three difterent^^^" 
ways. At firft they failed from the cape of Siagre 
to the ifland of Patalena, which is at the mouth 
of the Indus. This we find was the courfe that 
Alexander’s fleet fteered to the Indies. They tooh; 
afterwards (') a Ihorter and more certain courfe, by(!)piiny, 
failing from the fame cape or promontory to Siger : 
this can be no other but the kingdom of Siger, 
mentioned by Strabo (“), and difcovered by rhe (“) Libii. 
Grecian kings of Badfria. Pliny, by faying 
this way was Ihorter than the other, can mean 
only that the voyage was made in Icfs time ; fur 

* The Macedonians of Baffria, India, and Arlana, having 
feparated themfelves fioiu Syiia, loroitd a gicat (Lttc. 
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as Siger was difcovered by the kings of 
it muft have been farther than the Indus : by thjs 
paflTage they muft therefore have avoided the wind- 
ing of certain coafts, and taken advantage of par- 
ticular winds. The merchants at laft took a third 
^ay, they failed to Canes, or Ocelis, ports fitu- 
ated at the entrance of the Red fea ; from whence: 
by a weft wind, they arrived at Muziris, the firft 
ftaple town of the Indies, and from thence to the 
other ports. Here we fee, that inftead of failing 
to the niouth of the Red fea as far as Siagji/t-'by 
toafting Arabia Felix to the north-eaft, thf^'^^teer- 
ed direcftly from weft to caft, from otyaiide to the 
other, by means of the monfoons, ^hofe regular 
courfe they difcovered by failing in thefe latitudes 
The ancients never loft fight of the coafts, but 
when they took advantage of thefe* and the trade 
winds, which were to them a kind of compafs. 

• Pliny (*) fays, that they fet fail for the Indies in 
the middle of fummer and returned towards the 
end of December, or in the beginning of January. 
This is entirely conformable to our naval journals. 
In that part of the Indian fea which is between the 
pcnin'fiila of Africa, and that on this fide the 
Ganges, there are two monfoons -, the firft, during 
which the winds blow from W'eft to eaft, begins in 
the month of Auguft or September ; and the fe- 
cond, during which the wind is in the eaft, begins 
in January. Thus we fet fail from Africa for 
Malabar, at the ieafon of the year that Ptolemy’s 


^ The monfoons blow part of the year from one ^quarter, and 
part fjom another ; the rratlr wind.' b'o.v the whole year icund 
iioin the fame qnait'-r. 


ilce.E 
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fieeP ufed to put to fea from thence ; and we re- ^ 
turn too at the fame time as they. Chap. ’9. 

Alexander’s fleet was feven months in failing 
from Patala to Sufa. It fet out in the month of 
July, that is, at a feafon when no fliip dare now 
put to fea to return from the Indies. Between 
thefe two monfoons there is an interval of time, 
during which the winds vary *, when a north wind 
meeting with the common winds, raifcs, efpecially 
near the coafts, the moft terrible tempefts. Thelb 
totiHwjje during the month of June, July, and 
Au^OT^.*Alexander’s fleer, therefore, fetting fail 
from Pat^^n the .month of July, muft have 
been expofed ra many ftorms, and the voyage mud: 
have been long, becaufed they failed again!! the 
monfoon. 

Pliny fays, that they fet out for the Indies at the 
end of fummer j thus they fpent the time proper 
for taking advantage of the monfoon, in their 
paflage from Alexandria to the Red fea. 

Obferve here, I pray, how navigation has by 
little and little arrived at perfedion. Darius’s 
fleet was two years and a half (^'l in falling down (,) Hero- 
the Indus, and going to the Red fea. Afterwards 
the fleet of Alexander(*), defeending the Indus, mene. 
arrived at Sufa in ten months, having failed three 
months on the Indus, and feven on the Indian fea ; cap. ij, 
at laft, the paflage from the coaft of Malabar to 
the Red fea was made in forty days (*). 

Strabo who accounts for their ignorance of 
the countries between the Hypanis and the Ganges, 
fays, there were very few of thofe who failed from 
Egypt to the Indies, that ever proceeded fo far 
as the Ganges. Their fleets, in fad, never went 
Voi. II. E thither : 
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^xxi^ thither : they failed with the weftern mOnfoonS 
ciup. 9. from the mouth of the Red fea to the coaft of Ma- 
labar. They caft anchor in the ports along that 
coaft, and nevef attempted to get round the penin- 
fula on this fide the Ganges by cape Comorin and 
the coaft of Coromandel. The plan of navi- 
gation laid down by the kings of Egypt and 
the Romans was, to fet out and return the fame 
Pliny, year ('). 

cap.^ij. Thus it is demonftrable, that the commerce of 
the Greeks and Romans to the Indies wa^^fruch 
lefs extenfive than ours. We know imm6rs.-;%)un- 
tries, which to them were entirely i^.'known ; we 
traffic with all the Indian nations ; w even manage 
their trade, and in our bottoms carry on their 
commerce. 

But this commerce of the ancients was carried 
on with far greater facility than ours. And if the 
moderns were to trade only to the coaft of Guzarat 
and Malabar, and, without feeking for the fouth- 
ern ifles, were fatisfied with what thefe iflanders 
brought them, they would certainly prefer the way 
(')Llb. i5.of Egypt to that of the cape of Good-hope C*). 
Strabo informs us, that they traded thus with the 
people of Tapfohane. 

CHAP. X. 

Of the Circuit of Africa. 

W E find from hiftory, that before the dif- 
^ covery of the mariners compafs, four at- 

cap. 67. tempts were made to fail round the coaft of Africa. 

PhcEnicians fent by*Necho, and Eudoxus (‘) 

lib. 3. > * He was dcfirous of conquering it. Herodotus^ lib. 4, 

cap. 9- flying 
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flying from the wrath of Ptolemy Lathyrus, 
fet out from the Red fea, and fucceeded. Sa- 
tafpes (^) fent by Xerxes, and Hanno by the Car- 
thaginians, fet out from the Pillars of Hercules, 
and failed in the attempt. 

The capital point in furrounding Africa was, 
to difcover and double the cape of Good-hope. 
Thofe who fet out from the Red fea, found this 
cape nearer by half, than it would have been in 
fetting out from the Mediteranean. The Ihore 
1^^ the Red fea is not fo fliallow, as that from 
tnt: ci(^e*to Hercules’s pillars. The difeovery of 
the cape^’W Hercules’s pillars was owing to the 
invention oT the compafs, which permitted them 
to leave the coaft of Africa, and to launch out f 
into the vaft ocean, in cider to fail towards the 
idand of St. Helena, or towards the coaft of Bra- 
fil. It was therefore very poffible for them to fail 
from the Red fea into the Mediterranean but not 
to fet out from the Mediterranean to return by the 
Red fea. 

Thus, without making this grand circuit, after 
which they could hardly ever hope to return, it 
was moft natural to trade to the eaft of Africa by 
the Red fea, and to the weftern coaft by Hercu- 
les’s pillars. 

The Grecian kings of Egypt difeovered at firft 
in the Red fea, that part of the coaftof Africa, which 

• Add to this what I (hall fay in chap. 1 1 . of this book, on 
the navigation of Hanno. 

+ In the months of October, November, December, and J.a- 
nuary,the wind in the Atlantic ocean is found to blow north-ealt 5 
our (hips therefore either ciofs the line, and to avoid the wind 
Which is there generally at ealt, they diredf their couife to the 
fouth ; or elfe they enter into the ton id zone, in thole places 
where the wind is at we((. 
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*xxi ^ the bottom of the gulf where ftands 

Chap. 10. the town of Heroum, as far as Dtra, that is, to the 
ftreight, now known by the name of Bahelman- 
del. From thence to the promontory of Aromatidy 
fituate at the entrance of the Red fea *, the coaft 
had never been furveyed by navigators : and this 
evident from what Artemidorus tells us (*), that 
they were acquainted with the places on that coaft, 
but knew not their diftances : the reafon of which 
is, they fucceflively gained a knowledge of thofe 
ports by land, without failing from one to^^fhe 
other. 

Beyond this promontory, at which the^*ff^I? along 
the ocean commenced, they knew nq|)ming, as w^ 
learn f from Eratofthenes and Artemidorus. 

Such was the knowledge they had of the coafts 
of Africa in St/abo’s time, that is, in the reign of 
Auguftus. But after that prince’s deceafe, theRo- 
mans found out the two capes Raptum and Pajfum, 
of which Strabo makes no mention, becaufe they 
had not been as yet difcovered. It is plain, that 
both thofe names arc of Roman original. 

Ptol.emy the geographer flourifhed under Adrian 
and Antoninus Fius; and the author of the Peri- 
plus of the Red fea, whoever he was, lived a lit- 
tle after. Yet the former limits known Afri- 
(' ) Lib. 1. ca(’') to cape Prajfum, which is in about the 
lib%? degree of fouth latitude ; while the author of 

table 4 Periplus J Confines it to cape Raptumy which 

of Africa. • 'j'j.ig fgj give this name was called by the an- 

cicnts the gulf of Arabia 5 the name of Red fea they gave 
to that part of the ocean, which borders on this gulf. 

f Ibid. Artemidorus fettled the borders of the known coaft 
at the place called Aujlricornu 5 and Eratofthenes, Q'tnnamomU 
feram- 

X This Periplusis attributed to Arrian. 


is 
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is nearly in the loth degree of the fame latitude, 

In all likehood the latter took his limit from a chap. lo. 
place then frequented, and Ptolemy his from a 
place with which there was no longer any commu- 
nication. 

What confirms me in this notion is, that 
the people about cape Prajfum were anthro- 
pophagi (’), Ptolemy takes notice C") of a great(') Ptol. 
number of places between the port or 
rium Aromatum and cape Raptum, but leaves anc. 7, and* 
between the capes Raptum and Praf- 
futn. ‘1 i..' great profits of the Eaft-India trade 
muft have oa'cafioned a negleft of that of Africa. 

In fine, the Romans never had any fettled navi- 
gation ; they had difcovered thefe feveral ports by 
land expeditions, and by means of Ihips driven 
on that coaft ; and, as at prefent, we are well ac- 
quainted with the maritime parts of Africa, but 
know very little of the inland country * -, the an- 
cients, on the contrary, had a very good know- 
ledge of the inland parts, but were almoft ftrangers 
to the coafts. 

I faid, that the Phoenicians fent by Necho and 
Eudoxus under Ptolemy Lathryus, had made the 
circuit of Africa : but at the time of Ptolemy 
the geographer, thofe two voyages muft have 
been looked upon as fabulous, fince he places 7, 

after the Sims Magnus^ which I apprehend to be'^- 3 * 
the gulf of Siam, an unknown country, extend- 


* See what exa£^ defcriptions Str-ibo and Ptolemy have given 
us of the different parts of Africa* Their knowledge was ow* 
ing to the feveral wars, which tue two moft powerful nations 
in the world had waged with the people of Africa, to the alli- 
ances th^ had contracted, and to the trade they had carried on 
with thpie countries 

E 3 ing 
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® XXI* Africa, and terminating at cape 

Chap. it. Prajfumt fo that the Indian ocean would have 
been no more than a lake. The ancients, who 
difcovered the Indies towards the north, advancing 
eaftward, placed this unknown country to the fouth. 

CHAP. XI. 

0/ Carth.age, and Marfcilles. 

^ I ' H E law of nations which obtained at Car- 
thage, was very extraordinary : all ftr£j^'V 
who traded to Sardinia and towards Hcrfiart^spil- 
lars, this haughty republic fentenced tt^ drowned. 
Her civil polity was equally furprizing -, fhe forbid 
the Sardinians to cultivate their lands, upon pain of 
death. She increafed her power by her riches, and 
afterwards her riches by her power. Being mif- 
trefs of the coafts of Africa, which are waflied 
by the Mediterranean, Ihe extended herfelf along 
the ocean. Hanno, by order of the fenate of 
Carthage, diftributed thirty thoufand Carthaginians 
from Hercules's pillars as far as Cerne. This 
place, he fays, is as diftant ftom Hercules’s pillars, 
as the latter from Carthage. This Htuation is ex> 
tremely remarkable. It lets us lee, that Hanno 
limited his fettlements to the 25 th degree of north 
latitude, that is, to two or three degrees fouth of 
the Canaries. 

Hanno being at Cerne, undertook another voy- 
age, with a view of making further difcoverics 
towards the fouth. He took but little notice of 
the continent. He followed the coaft for twenty- 
fix days, when he was obliged to return for want 
ofprovifio.ns. The Carthaginians, it feems, made 

no 
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no life of this fecond entcrprife. Scylax (”) fays, 
that the fea is not (") navigable beyond Cerne, be- chap, ii, 
caufe it is (hallow, full of mud and (l*a- weeds •, and 
in faft, there are many of thefe in thofe latitudes *. under the 
The Carthaginian merchants, mentioned by Scylax cii tha«e. 
might find obftacles, which Hanno, who had fixcy 
veflels of fifty oars each, had furmounted. Difii- tusinMel- 
culties are at moft but relative j befides, we ought ob 
not to confound an enterprize, in which bravery ftacies 
and refolution muft be exerted, with things that 
reqiiire no extraordinary conduft. eounteicd. 

'Titi ’;elation of Hanno’s voyage is a fine frag- 
ment of ^ifiquity. It was written by the very man 
that performed it. His recital is not mingled 
with oftentation. Great commanders write their 
actions with fimplicity •, becaufe they receive more 
glory from fafts than from words. 

The ftile is agreeable to the fubjeft ; he deals 
not in the marvellous. All he fays of the climate, 
of the foil, the behaviour, the manners of the 
inhabitants, correfpond with what is every day feen 
on this coaft of Africa; one would imagine it 
the journal of a modern failor. 

He obferved from his fleet •j”, that in the day 
time there was a prodigious filence on the con- 
tinent, that in the night he heard the found of 
various mufical infiiruments and that fires mhdit 

O 

then be every where leen, fome larger than others. 


• See the charts and relations in the firft volume of voyages 
that contributed to the ertablilhrnent of jn Eaif-liidia company 
part 1. p. aoi. This weed covers the (iirface of the water in 
fuch a manner, as to be (caicely perceived, and (liips can only 
pafs through it with a ftiiFgale. 

f Pliny tells us the fame thing, fpcaking of mount Atlas : 
Noffibus micare crebrU ignibui^ tibiarum ci'ntu ttf/^anorumque 
Jonitu fireferCi neminem mterdtu cerni, 

[TNTVFR^rrviravAov ^ 4 
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B relations are conformable to this } it has been 

Chap. If, difcovered, that in the day the favages retire into 
the forefts to avoid the heat of the fun, that they 
light up great fires in the night to difperfe the 
beafts of prey, and that they are paflionately fond 
of roufic and dancing. 

The fame writer defcribes a volcano with all the 
phasnomena of Vefuvius; and relates, that he took 
two hairy women, who chofe to die rather than 
follow the Carthaginians, and whofe fkins he car- 
ried to Carthage. This has been found not 
probability, ^ 

This narration is fo much the more vjtfuable, as it 
is a monument of Punic antiquity ; and from 
hence alone it has been regarded as fabulous. For 
the Romans retained their hatred to the Cartha- 
ginians, even after they had deftroyed them. But 
it was vidory alone that decided whether we ought 
to fay, ^he Punic or the Roman faith. 

Some moderns * have imbibed thefe prejudices. 
What is become, fay they, of the cities defcribed 
by Hanno, ,of which even in Pliny’s time there 
remained no veftiges! But it would have been a 
wonder indeed, if any fuch veftiges had remained. 
Was it a Corinth or Athens that Hanno built on 
thofe coafts ? He left Carthaginian familes in 
fuch places as were moft commodious for trade, 
and fecqred them as well as his hurry would per- 
rnit againft favages and wild beafts. The calami- 
ties of the Carthaginians put a period to the na- 
vigation of Africa ; thefe families muft neceflarily 
then either perifli or become favages, Befides, 
were the ruins of thefe cities even ftill in being, 

♦ Dpdwcll. See bis pijjfertaiion oft Hanno’i Periflus, 

vvhq 
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who is it that would venture into the woods and 
marlhes to make the difcovery ? We find how- chap. 
ever, in Scylax and Polybius, that the Cartha- 
ginians had confiderable fettlements on thofe coafts. 

Thefe are the veftiges of the cities of Han no ; 
there are no other, from the fame reafon that there 
are no other of Carthage itfelf. 

The Carthaginians were in the high road to 
wealth •, and had they gone fo far as four degrees 
of north latitude, and fifteen of longitude, they 
would have difcovered the Gold coaft. They 
w(5tnd ttii.en have had a trade of much greater im- 
portance h;an that which is carried on at prefent 
on that coaft, at a time when America feems to have 
degraded the riches of all other countries. They 
would there have found treafures, of which they 
could never have been deprived by the Romans. 

Very furprifing things have been faid of the 
riches of Spain. If we may believe Ariftotle (®), (»)Of 
the Phcenicians, who arrived at TartelTus, found 
fo much filver there, that their fliips could not 
hold it all ; and they made of this metal their 
meaneft utenfils. The Carthaginians, according 
to Diodorus C), found fo much gold and filver (i>) Lib. 3. 
in the Pyrenean mountains, that they adorned the 
anchors of their Ihips with it. But no foundation 
can be built on fuch popular reports. Let us 
therefore examine into the fafts themfelves. 

We find in a fragment of Polybius, cited by 
Strabo (1), that the filver mines at the fource of the (cj Lib. «. 
river Bastis, in which forty thoufand men were 
employed, produced to the Romans twenty- five 
thoufand drachmas a day, that is, about five mil- 
lions of livres a year, at fifty livres to the mark. 

The 
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The mountains that contained thefe mines were 
called the (') Silver Mountains : which Ihews they 
were the Potoli of thofe times. At prefent, the 
mines of Hanover do not employ a fourth part of 
the workmen, and yet they yield more. But as 
the Romans had not many copper-mines, and but 
few of filver; and as the Greeks knew none but 
the Attic mines, which were of little value, they 
might well be aftoniflied at their abundance. 

In the war that broke out for the fucceffion of 
Spain, a man called the marquis of Rhodes, ^£, 
whom it was faid that he was ruined in golden 
mines, and enriched in hofpitals *, propofed to 
the court of France to open the Pyrenean mines. 
He alledged the example of the Tyrians, the 
Carthaginians, and the Romans. He was per- 
mitted to fearch, but fought in vain 5 he ftill al-^ 
ledged, and found nothing. 

The Carthaginians being matters of the gold 
and filver trade, were willing to be fo of the lead 
and pewter. Thefe metals were carried by land 
from the ports, of Gaul upon the ocean to thofe 
of the Mediterranean. The Carthaginians were 
defirous of receiving them at the firft hand ; they 
fent Himilco to make a (“) fettlement in the ifles 
called Cafliterides, which are imagined to be thofe 
of Scilly. 

Thefe voyages from Baetica into England have 
made feme perfous imagine, that the Carthaginians 
knew the compafs : but it is very certain, that they 
followed the coafts. There needs no other proof 
than Himilico’s being four months in failing from 
the mouth of the Baetis to England : ' befides the 

• He had fome fliare in their manageraen-t. 
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Famous piece of hiftory of the Carthaginian (‘) pi- • 
lot, who, being followed by a Roman vcflel, ran Chap. 7. 
a-ground, that he might not * Ihew her the 
to England, plainly intimate?, that thofe veflclstowarda 
were very near the (hore, when they fell in with***® ®" ' 
each other. 

The ancients might have performed voyages, 
that would make one imagine they had the com- 
pafs, though they had not. If a pilot was far 
from land, and during his voyage had fuch ferene 
'»“ather, that in the night he could always fee a 
polar ftat^ and in the day the rifing and fetting 
of the fun, it is certain he might regulate his 
courfe as well as we do now by the compafs : but 
this muft be a fortuitous cafe, and not a regular 
method of navigation. 

We fee in the treaty which put an end to the firfl: 

Punic war, that Carthage was principally attentive 
to preferve the empire of the fea, and Rome that 
of the land. Hanno (“), in his negotiation withe) Fien- 
the Romans, declared that they Ihould not bes*)f™j“** 
fuffered even to walh their hands in the fea 
Sicily ; they were not permitted to fail beyond cecad.*' 
the ■promontorhm pukhrum •, they were forbid to 
trade in Sicily >1-, Sardinia, and Africa, except at 
Carthage : «n exception that lets us fee there was 
no dedgn to favour them in their trade with that 
city. 

In early times there had been very great wars be- 
tween Carthage and Marfeilles on the fubjeCl of 
fUhing. After the peace they entered jointly into 

• He was rewarled by the fenate of Cartb‘*se. 

+ In the pnits fubjeftto the Caitha^itnaus. 

I Juitin, lib. 43. cap. 5. 

the 
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oeconomica! commerce. Marfeilles at length 
Chap. i». grew jealous, efpecially as being equal to her rival 
in induftry, Ihe was become inferior to her in 
power. This is the motive of her great fidelity 
to the Romans. The war between the latter and 
the Carthaginians in Spain was a fource of riches 
to Marfeilles, which was now become their maga- 
zine. The ruin of Carthage and Corinth ftill in- 
creafed the glory of Marfeilles, and had it not been 
for the civil wars, in which this republic ought on 
no account to have engaged, (he would have be^- 
happy under the protection of the Romans, who 
had not the leaft jealoufy of her commeFce. 

CHAP. XII. 

I'he IJle of Delos. Mithridatcs. 

U PON the deftruCtion of Corinth by the Ro- 
mans, the merchants retired to Delos, an ifland 
which from religious confiderations was looked upon 
(>) See as a place of fafety (*) : befides, it was extremely 
Hb*io’ fituated for the commerce of Italy and Afia, 

which, fince the redudlion of Africa, and the weak- 
ening of Greece, was grown more important. 

From the earlieft times, the Greeks, as wc have 
already obferved, fent colonies to Propontis, and 
to the Euxine feaj colonies which retained their 
laws and liberties under the Perfians. Alexan- 
der, having undertaken his expedition againft 
the barbarians only, did not moleft thefe people *. 

• He confirmed the liberty of the city of Amifus, an Athe- 
nian colony, which had enjoyed a popular government, even tin* 
der the kings of Perfia. Lucullus having taken Sinone and 
Amifus, reftored them to their liberty, and recalled the 
bitant?, who had fled on board their Ibips, 

Neithcf 
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Neither does it appear that the kings of Pontus, » 
who were mafters of many of thofe colonies, ever chap. «, 
deprived them of their own civil government *. 

The power f of thofe kings increafed, as foon as 
they fubdued thofe cities. Mithridates found him- 
felf able to hire troops on every fide ; to repair 
his frequent Ioffes ; to have a multitude of work- 
men, Ihips, and military machines ; to procure 
himfelf allies ; to bribe thofe of the Romans, 
and even the Romans themfelves to keep the 
barbarians of Afia and Europe in his pay (’') j to (y) See 
continue the war for many years, and of courfe to^^']^"®"’ 
difeipline fcis troops: he found himfelf able tothridatic 
train them to arms, to inftrud them in the mili-'^^*^’ 
tary art of the (^) Romans, and to form confider- (d Ibid, 
able bodies out of their deferters ; in a word, he 
found himfelf able to fuftain great Ioffes, and to 
be frequently defeated, without being ruined J ; nei- 
ther would he have been ruined, if the voluptuous 
and barbarous king had notdeftroyed, in his prof- 
perous days, what had been done by the great 
prince in times of adverfity. 

Thus it is that when the Romans were arrived 
at their higheft pitch of grandeur, and feemed 
to have nothing to apprehend but from the ambi- 
tion of their own fubjefts, Mithridates once more 
ventured to conteft the mighty point, which the 


* See what Appian writes concerning the PhanagoreanSt the 
AmtfianSi and the Synopians» in his treatife of the Mithrida- 
tic war. 

f See Appian, in regard to the immenfe treafures which Mi- 
thridates employed in his wars, thofe which he had buried, thofe 
which he frequently loft by the treachery of his own people, and 
thofe which were found after his death. 

J He loft at one time 170,000 men, yet he foon recruited his 
armies. 

overthrows 
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overthrows of Philip, of Antiochus, and of 
Chap.i• **. Perfeus, had already decided. Never was there 
a more deftrudlive war : the two contending par- 
ties, being poflefled of great power, and re- 
ceiving alternate advantages, the inhabitants of 
Greece and of Alia fell a facrifice in the quar- 
rel, either as foes, or as friends of Mithridates. 
Delos was involved in the general fatality ; and 
commerce failed on every fide ; which was a ne- 
celTary confequence, the people themfelves being 
deftroyed. ^ 

The Romans, in purfiiance of a fyftcKSi of 
which I have fpoken elfewhere adiing as de- 
ftroyers, that they might not appear as conquerors, 
demolifhed Carthage and Corinth ; a pradtice by 
which they would have ruined themfelves, had 
they not fubdued the world. When the kings of 
Pontus became matters of the Greek colonies on 
the Euxine fea, they took care not to dettroy, 
what was to be the foundation of their own gran- 
deur. 


CHAP. XIII. 

Of the genius of the Romans as to maritime 
Affairs. 

I 'HE Romans laid no ttrefs on any thing but 
, their land forces, who were difciplined to ttand 
firm, to fight on one fpot, and there bravely to 
die. They could not like the pradtice of feamen, 
who firtt offer to fight, then fly, then return, 
conttantly avoid danger, often make ufe of ttrata- 

• In the Confiderations on the caufes of the rife and declen- 
fion of the Roman grandeur. 


gem, 
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gem, and ieldom of force. This was not faitable 
CO the genius of the * Greeks, much lefs to that chap. 14. 
of the Romans. 

They deftined therefore to the fea only thofe citi- 
zens who were not (*) confiderable enough to have{') Poiyi». 
a place in their legions. Their marines were com- "*» s- 

monly frecd-men. 

At this time we have neither the fame efteem for 
land-forces, nor the fame contempt for thofe of the 
fea. In the former, (") art is decreafed ; in the (') C*) See *he 
latter, it is augmented: now things are generally rations on 
eitsemed in proportion to the degree of ability re- 

quifite tOi discharge them. andde- 

clenfion of 
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Of the Genius of the Romans mth refpeSi 
Commerce. 


T he Romans were never diftinguilhed by a 
jealoufy for trade. They attacked Carthage 
as a rival, not as a commercial nation. They fa- 
voured trading cities that were not fubjedt to them. 
Thus they increafed the power of Marfeilles, by 
the cefiion of a large territory. They were vaftly 
afraid of barbarians ; but had not the leaft appre- 
henfion from a trading people. Their genius, 
their glory, their military education, and the very 
form of their government, eftranged them from 
commerce. 

In the city, they were employed only about war, 
eledtions, fadtions, and law-fuits *, in the country, 
about agriculture ; and, as for the provinces, a 

* As Plato has obfcrredi lib. 4. of laws. 

fevere 
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fevere and tyrannical government was incompatible! 
Chap- 14. with commerce. 

But their political conftitution was not more op- 
pofite to trade, than their law of nations. “ The 
t<')Leg.v. “ peopky fays C*) Pomponius the civilian, with 
tivjj* ^***’** whom we have neither friendjhip nor hojpitality^ 
“ nor alliance, are not our enemies ; however, if any 
** thing belonging to us falls into their hands, they 
** are the proprietors of it ; freemen become their 
“ Jlaves i and they are upon the fame terms with 
“ refpeStJo usf 

Their civil law was not lefs oppreflive. The 
law of Conftantine after having ftigniatifed as 
baftards the children of perfons of a mean rank, 
who had been married to thofe of a fiiperior fta- 
tion, confounds women, who retail merchandizes, 
with flaves, with the miftrefles of taverns, with 
aftrefles, with the daughters of thofe who keep 
public (lews, or who had been condemned to fight 
in the amphitheatre : this had its original in the 
ancient inftitutions of the Romans. 

I am not ignorant that men prepoflefled with 
thefe two ideas, that commerce is of the greateft 
fervice to a (late, and that the Romans had the 
beft-regulated government in the world, have be- 
lieved that thefe people greatly honoured and en- 
couraged commerce % but the truth is, they feldom 
troubled their heads about ^t. 

• meremonns public^ prafuitt Leg. 5. cod. dc natural, 
liberis. 


CHAP. 
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CHAP. XV. 

Of the, Commerce of the Romans •with the 
Barbarians. 


T he Romans having eroded a vaft empire in 

Europe, Afia, and Africa ; the weaknefs ofcbap. 15. 
the people and the tyranny of their laws united all 
the parts of this immenfe body. The Roman po- 
licy was then to avoid all communication with 
thofe nations whom they had not fubdued : the(«)Leg. 
fear of carrying to them the art of conquering, 
made them negled the art of enriching themfelves. cod. qua 
They made laws to hinder all commerce with bar-^"/*,.',- 
barians. “ Let no body, faid (') Valcns and Gra- 
“ tian, fend wine, oil or other liquors to the bar- (f)Ug. *. 
“ barians, though it be only for them to tafte. 

Let no one carry gold to them ( ), adds vjtz- & merca- 
“ tian, Valentinian, and Theodofius ; rather, i. 

“ they have any, let our fubjeds deprive them of qua res 
“ it by ftratagem.” The exportation of iron 
prohibited on pain of death. beam, and 

Domitian, a prince of great timidity, ordered 
the(^) vines in Gaul to be pulled up v from a fear, 
no doubt, left their wines (hould draw thither the (i>) seethe 
barbarians. Probus and Julian, who had no 
fears, gave orders for their being planted again, febius an d 
1 am fcnfible, that upon the declenfion of 
Roman empire, the barbarians obliged the Ro-Conf“<er- 
mans to eflablifhed ftaple towns and to trade the'eauft" 
with them. But even this is a proof that 
minds of the Romans were averfe to commerce (‘). dtjifion 
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CHAP. xvr. 

Of the Commerce of the Romans 'with Arabia, 
and the Indies. 


Book ^T^HE trade to Arabia Felix, and that to the 
Indies, were the two branches, and almoft 
the only ones of their foreign commerce. The 
Arabians were pofleffed of immenfe riches, which 
they found in their feas and forefts ■, and as they 
(“) Pliny, much and purchafcd little, they drew to C*) 
hb. 6 . themfelves the gold and filver of the Romans, 
an^' stra- Auguftus (') being well apprized of that opulence, 
^°'||^'?^'*Tefolved they fbould be either his friends, or his 
enemies. With this view, he fent Elius Gallus 
from Egypt into Arabia. This commander found 
the people indolent, peaceable, and unfldlled in 
war. He fought battles, laid fieges to towns, and 
loft but feven of his men by the fword ; but the 
perfidy of his guides, long marches, the climate, 
want of provifions, diftempers, and ill condudf, 
caufed the ruin of his army. 

He was therefore, obliged to be content with 
trading to Arabia, in the fame manner as other 
nations, that is, with giving them gold and filver 
in exchange for their commodities. The Euro- 
peans trade with them ftill in the fame manner ; 
the caravans of Aleppo, and the royal veffel of 
Suez, carry thither immenfe fums*. 


• The caravans of Aleppo and Suez carry thither annuall'y 
to the value of about two millions of livies, and as much more 
ciindeitindy j the royal vcflcl of Suez caiiics thither alfb two 
nailions. 


Nature 
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Nature had formed the Arabs for commerce, * 
rtot for war : but when thofe qtiiet people came Ch^i<. 
to be near neighbours to the Farthians; and the 
Romans, they a^Ved as auxiliaries to both nations. 

Elius Gallus found them a trading people; Ma- 
homet happened to find them trained to war ; he 
infpired them with enthufiafm, which led them' 
to glory and conqueft. 

The commerce of the Romans to the Indies 
was very confidcrable. Strabo (“) bad been in- 
formed in Egypt, that they employed in this na- **• 
vigation one hundred and twenty veffils: this 
commerce was carried on entirely with bullion. 

They lent thither annually fifty millions of fcf- 
terces. Pliny (") fays, that the merchandizes (■) Lib. «. 
brought from thence, were fold at Rome at 
per cent, profit. He fpeaks, I believe, too ge- 
nerally ; if this trade had been fo vaftly profitable, 
every body would have been willing to engage in 
ir, and then it would have been at an end. 

It will admit of a queftion, whether the trade to' 

Arabia and the Indies was of any advafltage to the 
Romans ? They were obliged to export their bul- 
lion thither, though they had nor, like us, the re- 
fource of America, which fupplies what we fend 
away. I am perfuaded, that one of the reafons of 
their increafing the value of their fpecie, by efta- 
blilhing bafe coin, was the fcarcity of filvef, ow- 
ing to the continual exportation of it to the In- ' 
dies ; and though the commodities of this coun- 
try were fold at Rome at the rate of cent, per 
cent> this profit of the Romans, being obtained 
from the Romans themfelvesj could not* enrich 
the empire. 

F a 
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R niay be alledged, on the other hand, that this 
Chap* t6, commerce increafed the Roman navigation, and of 
courfe their power ; that new merchandizes aug- 
mented their inland trade, gave encouragement to 
the arts, and employment to the induftrious ; that 
the number of fubjedls multiplied in proportion to 
the new means of fupport } that this new commerce 
was produftive of luxury, which I have proved to 
be as favourable to a monarchical government, as 
fatal to a commonwealth ; that this eftablilhment 
was of the fame date as the fall of their republic ; 
that the luxury of Rome was become neceflary ; and 
that it was extremely proper, that a city which had 
accumulated all the wealth of the univerle, ihould 
refund it by its luxury. 

Strabo * fays that the Romans carried on a far 
more extenfive commerce to the Indies, than the 
kings of Egypt •, but it is very extraordinary, 
that thole people who were fo little acquainted 
with commerce, lliould have paid more attention 
tp that of India, than the Egyptian kings, whofe 
dominions lay fo conveniently fur it. I'he reafon 
of this mult be explained. 

After the death of Alexander, the kings of 
Egypt eltablilhed a maritime commerce to the In- 
dies i while the kings of Syria, who were pof- 
fefltd of the nwre eaftern provinces, and confe- 
quently of the Indies, maintained that commerce 
of*'-«hich we have taken notice in the fixth 
chapter, which was carried on partly by land, 
and partly by rivers, and had been farther faci- 


* He faySp in'-hfs 12th book, that the Koman;: employed a 
hundred and twenty (hips in that tiade ; and in tiie J7th book, 
that the Grecian kin |;8 Icarce employed twenty. 

iitated 
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Stated by means of the Macedonian colonies; in- 
Ibmuch, that Europe had a communication with Chap. 
the Indies, both by Egypt and by Syria. The 
difmembering of the latter kingdom, from whence 
was formed that of Ba6friana, did not prove any 
way prejudicial to this commerce. Marinus the 
Tyrian, quoted by Ptolemy (*), mentions the dif- t. 
coveries made in India by means of fome Mace* *' 
donian merchants, who found out new roads, 
which had been unknown to kings in their mi- 
litary expeditions. We find in Ptolemy C), that (r) Lib. 1. 
they went from Peter’s tower as far as Se- “P’ 
ra i and the difcovery made by mercantile peo- 
ple of fo diftant a mart, fituated in the norrh-eaft 
part of China, was a kind of prodigy. Hence, 
under the kings of Syria and Badtriana, merchan- 
dizes were conveyed to the weft from the fouthern 
parts of India, by the river Indus, the Oxus, 
and the Cafpian Tea ; while thofe of the more 
eaftern and northern parts were tranfported from 
Sera, Peter’s tower, and other ftaples, as far as 
the Euphrates. Thofe merchants diredied their 
route, nearly by the fortieth degree of north la- 
titude, through countries fituated to the weft of 
China, more civilized at that time than at pre- 
fent, becaufe they had not as yet been infefted by 
the Tartars. 

Now while the Syrian empire was extending 
its trade to fich a diftance by land, Egypt did 
not greatly enlarge ics maritime commerce. 

The Parthiar.s foon after appeared, and founded 
their empire ; and when Egypt fell under the 

• Our beft maps p'ace Peter's tower in the hundredth de- 
cree oflongitude^ and about the fortieth of latitude. 
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power of the Romans, this empire was at its 
peight, and had received its whole extenfion. 

The Romans and Parthians were two rival nfi- 
tions, that fought not for dominion, but for 
their very exiftence. Between the two empires 
deierts were formed and armies were always 
ftationed on the frontiers ; fo that inftead of there 
being any commerce, there was not fo much as a 
communication between them. Ambition, jea- 
loufy, religion, national antipathy, and difference 
of manners, completed the reparation. Thus the 
trade from eaft to weft, which had formerly fo 
many channels, was reduced to one ; and Alex- 
andria becoming the only ftaple, the trade to this 
city was immenfely enlarged. 

We fhall fay but one word on their inland trade. 
Its principal branch was the corn brought to Rome 
for the fubfiftence of the people j but this was ra- 
ther a political affair than a point of commerce. 
On this account the failors were favoured with 
,fome privileges ('>), becaufe the fafety gf the ena- 
pire depended on their vigilance. 

CHAP. XVII. 

Of Commerce after the DefruStion of the Wejlern 
Empire. 

A fter the Invafion of the Roman empire 
one effedl of the general calamity was the 
deftrudion of commerce. The barbaroqs nations 
at fii ft regarded it only as an opportunity for rob- 
bery ; and when they had fubdued the Romans, 
they honoured it no more than agriculture, and 
other profefllons of a conquered people. 


Soon 
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Soon was the commerce of Europe almoft * 
intirely loft. The nobility, who had every where CUap, I7. 
the direction of affairs, were in no pain about 
it. 

The laws of rhe (') Vifigoths permitted private C) Lib- *. 
people to occupy half the beds of great rivers, *' 
provided the other half remained free for nets and 
boats. There muft have been very little trade in 
countries conquered by thefe barbarians. 

In thofe times were eftabli/hed the ridiculous 
rights of efcheatage and Ihipwrecks. Thefe men 
thought, that as ftrangers were not united to them 
by any civil law, they owed them on the one hand 
no kind of juftice, and on the other no fort of 
pity. 

In the narrow bounds which nature had origi- 
nally prefcribed to the people of the north, all 
were ftrangers to them and in their poverty they 
regarded all only as contriluJting to their lichcs. 

Being eftablifhcd, before their conqueft, on the 
coafts of a fea of very little breadth and full 
of rocks, from thefe very rocks they drew their(*)Toto 
fubfiftence. 

Put the Romans, who made laws for all the 
world, had eftablilhed the moft (’) humane ones 
with regard to Ihipwrecks. They fupprelled the»f«/e'*- 
rapine of thofe who inhabited the coafts \ and ff. 
what was more ftill, the rapacioufnefs of *hcir 
trcafuries ('). /caniti 

(')Leg.i. 

cod. 

naufra* 

gilt. 
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CHAP, xviir. 

A particular 'Regulation. 

^ I ^ H E (") law of the Vifigoths made however 
Chap. i8. * one regulation in favour of commerce. It 

TL^s.'fiiotdained that foreign merchants fliould be judged, 
in the differences that arofe amongft themfelves, 
by the laws and by judges of their own nation. 
This was founded on an eftablilhed cuftom among 
all mixed people, that every man (hould live under 
his own law : a cuftom of which I lhall fpeal^ 
more at large in another place. 

CHAP. XIX. 

Of Commerce after the Decay of the Roman 
Power in the Eaf. 

T H F. Mahometans appeared, conquered, ex- 
tended, and dilperfed themfelves. Egypt had 
particular fovereigns ; thefe carried on the com- 
merce of India, and being poflefTed of the mer- 
chandizes of this country, drew to themfelves the 
riches of all other nations. The fultans of Egypt 
were the moft powerful princes of thofe times. 
Hiftory informs us with what a conftant and well- 
regulated force they ftopped the ardor, the fire, 
and the impetuoficy of the crufades. 

CHAP. XX. 

How Commerce broke through the Barbarifm of 
Europe. 

/\ Rl ST O T L E's philofophy being carried to 
^ ^ the weft, plealed the fubtil geniufes, who 

were 
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'»4re the virtuofi of thofe times of ignorance. The 
fchoolmen were infatuated with it, and borrowed chap. U, 
from that philofopher (*) a great many notions on (*) see 
lending upon intereft, whereas its fource 
have been eafily traced in the gofpel ; in Ihort, i, cap. 9, 
they condemned it abfolutely and in all cafes. *'’• 
Hence commerce, which was the profeffion only ' 
of mean perfons, became that of knaves : for 
whenever a thing is forbidden, which nature per- 
mits or neceflity requires, thofe who do it are 
looked upon as difhoneft. 

Commerce was transferred to a nation covered 
with infamy and foon ranked with the moft 
lhameful ufury, with mf'nopolies, with the levying 
of fubfidies, and with all the diflioneft means of 
acquiring wealth. 

The Jews *, enriched by their exaftions, were 
pillaged by the tyranny of princes which pleafed 
indeed, but did not eafe the people. 

What paffed in England may ferve to give us an 
idea of what was done in other countries. King 
(>') John having imprifoned the Jews, in order to(»)stowe’f 
obtain their wealth, there were few who had not^"'^^®-^ 

^ fjOJiuOTt^ 

at lean: one of their eyes plucked out. Thus did book 3. 
that king adminifter jullice. A certain Jew who^®®*^** 
had a tooth pulled out every day for feven days 
fuccefliyely, gave ten thoufand marks of filver for 
the eighth. Henry III. extorted from Aaron a 
Jew, at York, fourteen thoufand marks of fil- 
ver, and ten thoufand for the queen. In thofe 
times they did by violence, what is now done in 

• See in Marca Hijpanica the conftitutions of Aragon in the 
years 1228, and 12335 and in BruJfeU the agteement in the 
year 1206, between the kin^, the countefa of Champagne, and 
Gruy of Dampicirc* 

Poland 
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Poland with fome femblance of moderation. A* 
Chap. .to., princes could not .dive into the puries of their 
IkabjcKSB, becaufe of tbeir privileges, they put the 
Jews to the torture, who were not confidered as 
citizens. 

At laft a cuftom wjb introduced of confifcating 
the efie&s of thpfe Jews who embraced Chriftianity. 
C)The e-This ridiculous cuflom is known only by the (*) law 
at fuppreflad it. The moft vain and trifling rca- 

•Ap'"'! 4» fens were given in juftiflcation of that proceeding; 
**** it was alleclged, that it was proper to try them, in 
order to be certain, that they had entirely lhaken 
oflF the flavery of tl^e devil. But it is evident, 
that this confifcation was a fpocies of the right 
of * amortifation, to recompenfe the prince, or 
the lords, for the taxes levied on the Jews, which 
oeafed on their embracing Chriftianity. In thofe 
times, men, like lands, were regard as property, 
I cannot help remarking by the way, how this na- 
tion has been fported with from one age to another : 
at one time, their effefts were confifeatf'd, when 
they were willing to become Chriftians ; and at 
another, if they refufed to turn Chriftians, they 
were ordered to be burnt. 

In the mean time, commerce was feen to arife 
from the bofom of vexation and defpair. The 
Jews, proferibed by turns from every country, found 
out the way of faving their effefls. Thus they 
rendered their retreats for ever fixed ; for though 
princes might have been willing to get rid of 


♦ In France, the Jews were fiaves in mortmain, and the lords 
their fucceflbrs. Mr. Bruffel mentions an agreement made in the 
year 1206, between the king and Thibaut count of Champagne, 
by which it was agreed, that the Jews of the one (hould not lend 
in the lands ot the other. 

their 
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^eir perfons, yet they did not chpfe to get ridnf ^3^* 
their money. Chaj^. 

The * Jews invented letters, of exchange; com- 
merce, by this method, became capable of elud- 
ing violence, and of maintaining every where its 
ground -, the richeft merchant having none but 
invifible effefts, which he could convey impercep- 
tibly wherever he pleafcd. 

The theologians were obliged to limit their 
principles ; and commerce, which they had before 
connedted by main force with knavery, re-en- 
tered, if 1 may fo exprefs myfclf, the bofom of 
probity. 

Thus we owe to the fpeculations of the fchool- 
men all the misfortunes “f" which accompanied the 
deftruftion of commerce ; and to the avarice of 
prince?, the eftablilhment of a pradtice which puts 
it in fonie meafure out of their power. 

From this time it became necelTary, that princes 
Ihould govern with more prudence, than they 
themfelves could ever have imagined : for great 
exertions of authority were, in the event, found to 
be impolitic ; and from experience it is manifeft, 
that nothing but the goodnefs and lenity of a 
government can make it flourifh. 

We begin to be cured of Machiavelifm, and re- 
cover from it every day. More moderation is be- 
come neceflary in the councils of princes. What 

• Tt is known, that under Pbilip-Auguftus and Philip the Long, 
the Jews who were chafed from Fiance took refuge in Lorn- 
hardy, and that there they gave to foreign merchants and tra- 
vellers fecret letters, drawn upon thofe to whom they had en- 
trufted their efFefts in France, which were accepted., 

f See the 83d novel of the emperor Leo, which revokes the 
law of Bafil his father. This law of Bafil is in Hcrmcnopulus, 
imder the name of Leo, lib. 3. tit. >. § 27. 
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would formerly have been called a mafter-ftroke in 
politics, would be now, independent of the horror 
it might occafion, the greateft imprudence. 

Happy is it for men that they are in a fituation, 
in which, though their paflions prompt them to be 
wicked, it is however their intereft to be humane 
and virtuous. 


CHAP. XXL 

*IJie Difcovery of two new Worlds, atid in what 
manner Europe is affeSled by it. 

^1 'HE compafs opened, if I may fo exprefs 
myfelf, the univerfe. Afia and Africa were 
found, of which only fome borders were known •, 
and America, of which we knew nothing. 

The Portuguefe, failing on the Atlantic ocean, 
difeovered the moft fouthern point of Africa *, they 
law a vaft fea, which carried them to the Eaft- 
Indies. Their danger upon this fea, the difeovery 
of Mozambique, Melinda, and Calicut, have been 
fling by Camoens, whofe poems make us feel 
Ibmething of the charms of the Odyffee, and the 
magnificence of the ^neid. 

The Venetians had hitherto carried on the trade 
of the Indies through the Turkilh dominions, and 
purfued it in the midft of oppreflions and difeou- 
ragements. By the difeovery of the cape of Good- 
hope, and ihofc which were made fome time after, 
Italy was no longer the center of the trading 
world ; it was, if I may be permitted the expref- 
fion, only a corner of the univerfe, and is fo dill. 
The commerce even of the Levant depending 
now on that of the great trading nations to both 

the 
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the Indies, Italy even in that branch can no longer ^ 
be confidered as a principal. Chap. aa. 

The Portuguefe traded to the Indies in right of 
conqueft. The (*) conftraining laws, which 
Dutch at prefent impofe on the commerce of theofFr.fi. 
little Indian princes, had been eftablilhcd before 
by the Portuguefe. aj. 

The fortune of the houfe of Auftria was pro- 
digious. Charles V. fucccedcd to the poiTeflion 
of Burgundy, Caftile, and Aragon-, he arrived 
afterwards at the imperial dignity j and to procure 
him a new kind of grandeur, the globe extended 
itfelf, and there was feen a new world paying him 
obeilance. 

Chrifliopher Columbus difcovered America; and 
though Spain fent thirher only a force fo fmall, that 
the lead prince in Europe could have fent the 
fame, yet it fubdued two vaft empires, and other 
great ftates. 

While the Spaniards difcovered and conquered 
tire weft, the Portuguefe puftied their conquefts 
and difeoveries in the eaft. Thefe two nations 
met each other ; they had recourfe to pope Alex- 
ander VI. who made the celebrated line of parti- 
tion, and adjudged the great procefs. 

But the other nations of Europe would not fufter 
them quietly to enjoy their ftiares. The Dutch 
chafed the Portuguefe from almoft all their fettle- 
tnents in the Eaft-Indics ; and ieveral other na- 
tions planted colonies in America. 

The Spaniards conlidered thefe new-difcovered 
countries as the fubjeff of conqueft -, while others, 
more refined in their views, found them to be the 
proper fubjctfts of commerce, and Ui^on this prin- 
ciple 
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ciple direfted their proceedings. Hence fevcral 
nations have conduced thernfelves with fo much 
wildom, that they have given a kind of fovereignty 
to companies' of merchants, who governing thefe 
far-diftant countries only with a view to trade, have 
made a great acceffary power, without embarrafling 
the principal ftate. 

The colonies they have formed are under a kind 
of dependance, of which there arc but very few 
inftances in all the colonies of the ancients ; whe- 
ther we eonfider them as holding of the ftate it- 
felfy or of fome, trading company eftablilhed in 
the ftate. 

The defign of thefe colonies is to trade on more 
advantageous conditions than could otherwife be 
done with the neighbouring people, with whom 
aril advantages are reciprocal. It has been efta- 
blilhed, that the * metrepoiisy or mother country, 
alone Iball trade in the colonies, and that from 
very good reafon ; becaufe the defign of the fet- 
tlement was the extenfion of commerce, not the 
foundation of a city, or of a new empire. 

Thus it is ftill a fundamental law of Europe, 
that all commerce with a foreign colony lhall be 
regarded as a mere monopoly, punifhable by the 
laws of the country i and in this cafe we are 
not to be diredled by the laws and precedents of 
the ancients, which are not at all applicable. 

It is likewife acknowledged, that a commerce 
eftablilhed between the mother countries, does not 


• This, jn the language of the ancients, is the ftate which 
founded the colony, 

f Except the Carthaginians, as we fee by the treaty which 
put an end to the Hr ft Punic war. 

6 include 
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include a permiffion to trade in the colonies ; for * 
ihefe always continue in a ftate of prohibition. Cfiap.ii. 

The dilkdvancage of a colony that lofcs tfie li- 
berty of commerce, is vifibly compenfatcd by the 
protedion of the mother country, who defends it 
by her arms, or fupports it by her laws. 

From hence follows a third law of Europe, that 
when a foreign commerce with a colony is prohi-^ 
bited, it is not lawful to trade in thofe fcas, except 
in fuch cafes as are excepted by treaty. 

Nations, who are, with refpeft to the whole 
globe, what individuals are in a ftate, like thefe 
are governed by the laws of nature, and by par- 
ticular laws of their own making. One nation 
may refign to another the fea, as well as the land. 

The Carthaginians forbad C) the Romans to fail 
beyond certain limits, as the Greeks had obliged 
the king of Perfia to keep as far diftant from the 
fea-coaft * as a horfe could gallop. 

The great diftance of our colonies is not an in- 
convenience that affedls their fafety j for if the 
mother country, on whom they depend for their 
defence, is remote, no lefs remote are thofe na- 
tions who rival the mother country, and by whom 
they may be afraid of being conquered. 

Befides, this diftance is the caufe that thofe who 
are eftablilhed there, cannot conform to the man- 
ner of living in a climate fo different from their 
own } they are obliged therefore to draw from 
the mother country all the conveniences of life. 

The (') Carthaginians, to render the Sardinians C) 

derful 

• Tlie kini? of Perfia obliged htmfelf by treaty, not to fail 
with any vefl'el of war beyond tbe Cyanean locks, and the 
CheUdoneau ilies, Plutarch, in the iife oj Cimon. 7. Dec. i 

and 
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and Corficans more dependent, forbad their plant- 
Cbap. ing» fowing, or doing any thing of the like kind^ 
under pain of death i fo that they fupplied them 
with neceflaries from Africa. 

The Europeans have compaHed the fame thing, 
without having recourfe to fuch fevere laws. Our 
colonies in the Caribbee iflands are under an admir- 
able regulation in this refpe 6 k i the fubjedt of their 
commerce is what we neither have, nor can pro- 
duce; and they want what is the fubjeft of ours. 

A confequence of the difcovery of America was 
the conneding Afia and Africa with Europe ; it 
furnilhed materials for a trade with that vafl; part 
of Alia-, known by the name of the Eaft-Indies. 
Silver, that metal fo ufefut as the medium of com- 
merce, became now as a merchandize, the balls 
of the greateft commerce in the world. In fine, 
the navigation to Africa became ncceflary, in 
order to furnilh us with men to labour in the 
mines, and to cultivate the lands of America. 

Europe is arrived to fo high a degree of power, 
that nothing in hiftory can be compared to it. 
Whether we confider the immenfity of its ex- 
pences, the grandeur of its engagements, the num- 
ber of its troops, and the regular payment even of 
thofe that are leafl; ferviceable, and which are kept 
only for oftentation. 

Father Duhalde fays (^), that the interior trade 
*70?*^ of China is much greater than that of all Europe. 
That might be, if our foreign trade did not aug- 
ment our inland commerce. Europe carries on 
the trade and navigation of the other three parts 
of the world ; as France, England, and Holland, 
do nearly that of Europe. 


CHAP. 
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CHAP. XXII. 

Of the Riches which Spain drew from American 

I F Europe * has derived fo many advantages book 
from the American trade, it feems natural to xxi. 
imagine, that Spain muft have derived much ***’*•• 
greater. She drew from the newiy difeovered 
world fo prodigious a quantity of gold and illver, 
that all we had before could not be compared 
to it. 

But (what one could never have expefled) this 
great kingdom was every where baffled by its mif- 
fortunes. Philip II. who fucceeded Charles V, 
was obliged to make the celebrated bankruptcy 
known to all the world. There never was a prince 
who fuffered more from the murmurs, the info- 
lence, and the revolt of troops conftantly ill paid. 

From that time the monarchy of Spain has been 
inceffantly declining. This has been owing to an 
interior and phyfical dofedt in the nature of thele 
riches, which renders them vain a defedt which 
increal'cs every day. 

Gold and filver are cither a fidtitious, or a repre- 
fentative wealth. The reprefentative figns of wealth 
are extremely durable, and, in their own nature, 
but little fubjedt to decay. But the more they are 
multiplied, the more they lofe their value, becaufe 
the fewer are the things which they reprefent. 

The Spaniards, after the conquell of Mexico 
and Peru, abandoned their natural riches, in pur> 

• This has been already (hewn in a fmall treatife, written 
by^the author about tueuty ytart ago ; \\hlch ha^ been almost 
intireiy incoporated in tliepiei'ent woik. 

Vot. II. G 
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*3aa* * reprefentative wealth which daily de- 

Cbap. as. graded itfelf. Gold and filver were extremely 
fcarce in Europe, and Spain becoming all of a 
fudden miftrefs of a prodigious quantity of thefe me- 
tals, conceived hopes to which fire had never before 
alpired. The wealth Ihe found in the conquered 
countries, great as it was, did not however equal 
thofe of their mines. The Indians concealed part 
of them -, and befides, thefe people, who made no 
other ufe of gold and lilver than to give magni- 
ficence to the temples of their gods, and to the 
palaces of their kings, fought not for it with an 
avarice like ours. In fhorr, they had not the fe- 
cret of drawing thefe metals from every mine 5 
but only from thofe in which the feparation might 
be made with fire : they were ftrangers to the 
manner of making ufe of mercury, and perhaps 
of mercury itfelf. 

However, it was not long before the fpecie of 
Europe was doubled ; this appeared from the price 
of commodities which every where was doubled. 

The Spaniards raked into the mines, fcooped 
out mountains, invented machines to draw out 
water, to break the ore, and feparate it ; and, as 
they fported with the lives of the Indians, they 
forced them to labour without mercy. The fpecie 
of Europe foon doubled, and the profit of Spain 
diminilhed in the fame proportion ; they had every 
year the fame quantity of metal, which was be- 
come by one half lefs precious. 

In double the time the fpecie ftill doubled, and 
the profit ftill diminiflied another half. 

It diminilhed even more than half : let us fee in 
what manner. 


To 
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To extra6b the gold from the mines, to give it * 
the requifite preparations, and to import it into Chap, asj 
Europe, muft be attended with fome certain ex- 
pence 5 I will fuppofe this to be as i to 64. When 
the fpecie was once doubled, and confequently 
became by one half lefs precious, the expence was 
as 2 to 64. Thus the galoons which brought to 
Spain the fame quantity of gold, brought a thing 
which really v/as of lefs value by one half, though 
the expences attending it had been one half higher. 

If we proceed doubling and doubling, we fiiall 
■ find in this progreflion the caufe of the impotcncy 
of the wealth of Spain. 

It is about two hundred years fince they have 
worked their Indian mines. I fuppofe the quantity 
of fpecie at prefent in the trading world is to that 
before the difeovery of the Indies, as 32 is to i ; 
that is, it has been doubled five times : in two 
hundred years more the fame quantity will be to 
that before the difeovery, as 64 is to i ; that is, 
it will be doubled once more. Now at prefent, 
fifty (') quintals of ore yield four, five, and fix . . 
ounces of gold ; and when it yields only two, the Frezier’* 
miner receives no more from it than his expences. 

In two hundred years, when the miner will extradt 
only four, this too will only defray his charges. 

There will then be but little profit to be drawn 
from the gold mines. The fame reafoning will 
bold good of filver, except that the working of 
the filver mines is a little more advantageous than 
thofe of gold. 

But, if mines (hould be difeovered fo fruitful as 
to give a much greater profit, the more fruitful thry 
Will be, the fooner the profit will ceafe. 

G 2 
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^hap. a». gold fo rich*, that they muft neceffarily very foon 
make a confiderable diminution in the prolits of 
thofe of Spain, as well as in their own. 

1 have frequently heard people deplore the 
blindnefs of the court of France, v/ho rcpulfcd 
Chriftopher Columbus, when he made the pro- 
pofal of difcovcring the Indies. Indeed they did, 
though perhaps without ilcfign, an adl of the 
greateft wifdom. Spain has beluveil like the fool- 
ilh king, who defired that cvciy thing he touch- 
ed might be converud into golt.!, and who v/as 
obliged to beg of the gods to put an end to his 
mifery. 

The companies and banks eilabliflied in many 
nations, have put a finifhing Itroke to the lower- 
ing of gold and lilver, as a fign or reprefentation 
of riches j for by new fidions they have multi- 
plied in fuch a manner the figns of wealth, that 
gold and filver having this office only in part, are 
become lefs precious. 

Thus public credit ferves inflcad of mines, and 
diniiniffies the profit which the Spaniards draw 
from theirs. 

True it is, that the Dutch trade to the Eaft- 
Indies has incrcafed, in fome meafure, the value 
of the Spanilli merchandize ; for as they carry 
bullion, and give it in exchange for the merchan- 
dizes of the Eaft, they cafe the Spaniards of part 

* According to my Lord Anfon, Europe .receives every yea** 

from Biafil two iniUions llci'.ing in gold, which is found in 
land at the foot ot the mountains, oi in the bjds of nveis. 
When I wrote the little treatife mentioned in the liift note of 
this chapter, the returns fioin Brafil were far from bemg lb 
confiderable an object .i- thjy are at prefent. 


of 
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of a commodity, which in Europe abounds too *3^®* 
much. Chap, at. 

And this trade, in which Spain feems to be only 
indireftly concerned, is as advantageous to that 
nation as to tht/e who are diredly employed in 
carrying it cn. 

From wliit has been faid, we may form a judg- 
ment of thv' lafl order of the council of Spain, 
which prohibits the making ufe of gold and filver 
in gildings, and other fuperfluitics ; a decree as ri- 
dictdous as it would be for the ftates of Holland 
to prohibit the confumption of fpices. 

My reafoning does not hold good againft all 
mines ; thofe of Germany and Hungary, which 
produce little more than the expence of working 
them, are extremely ufcful. They are found in 
the principal ftate ; they employ many thoufand 
men, who there confume their fuperBuous com- 
modities ; and they are properly a manufacture 
of the country. 

The mines of Germany and Hungary promote 
the culture of land ; the working of thofe of 
Mexico and Peru deftroys it. 

The Indies and Spjin are two powers under 
the fame mafter ; but the Indies are the principal, 
while Spain is oiily an accefibry. It is in vain for 
politics to attempt to bring back the principal to 
the acceffory, the Indies will always draw Spain 
to themfelve®. 

Of the merchandizes, to the value of about 
fifty millions of livres, annually fent to the Indies, 

Spain furnifhes only two millions and a half: the 
Indies trade for fifty millions, the Spaniards for 
two and a half. 

G 3 
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*3aa* That muft be a bad kind of riches which de- 
Cbap. M. pends on accident, and not on the induftry of a 
nation, on the number of its inhabitants, and on 
the cultivation of its lands. T he king of Spain, 
who receives great fums from his cuftom-houfe at 
Cadiz, is in this refpeiEl only a rich individuji in a 
ftate extremely poor. Every thing palTcs between 
ftrangers and himfelf, while his lubjefts have 
fcarcely any lhare in it : this commerce is inde- 
pendent both of the good and bad fortune of his 
kingdom. 

Were feme provinces of Caflile able to give him 
a fum equal to that of the cullom-houfe of Cadiz, 
his power would be much greater : his riches would 
be the effedt of tlie wealth of the country : thefe 
provinces would animate all the others, and they 
would be all together more capable of fupporting 
their refpeftive charges : inflcad of a great trea- 
fury, he would have a great people. 

CHAP. XXIII. 

A Problem. 

T T is not for me to decide the queftion, whether 
if Spain be not herfclf able to carry on the trade 
of the Indies, it would not be better to leave it 
open to ftrangers. I will only fay, that it is for 
their advantage to load this commerce with as few 
obftacles as politics will permit. When the mer- 
chandizes, which feveral nations fend to the Indies, 
are very dear, the inhabitants of that country give 
a great deal of their commodities, which is gold 
and filver, for very little of thofe of foreigners : 
the contrary to this happens when they are at a low 
7 price. 
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price. It would perhaps be of ufe, that thefe na- 
tions fliould underfell each other, to the end that Chap, »j. 
the merchandizes carried to the Indies might be 
always cheap. Thefe are principles which deferve 
to be examined, without feparating them however 
from other confiderations ; the fafety of the In- 
dies, the advantages of one only cuftom-houfe, 

, the danger of making great alterations, and the 
forcfeen inconveniencies, which are often lefs dan- 
gerous than thofe which cannot be forcfeen. 
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BOOK XXII. 

OJ^ Laws in relation to the Ufe of 
Money. 

CHAP. I. 

The Reafon of the Ufe of Money. 

P eople who have few merchandizes, as 
favages, and among civilized nations, thofe 
who have only two or three fpecies, trade 
by exchange. Thus the caravans of Moors who 
go to Tombaftu, in the heart of Africa, have no 
need of money, for they exchange their fait for 
gold. The Moor puts his fait in a heap, and the 
Negro his duft in another , if there is not gold 
enough, the Moor takes away fome of his fait, or 
the Negro adds more gold, till both parties are 
agreed. 

But when a nation traffics with a great variety 
of merchandizes, money becomes necelTary ; be- 
caufe a metal eafily carried from place to place, 
faves the great expences, which people would be 
obliged to be at, if they always proceeded by ex- 
change. 

As all nations have reciprocal wants, it frequently 
happens that one is defirous of a l^rge quantity 
of the others merchandizes, when the latter will 
have very little of theirs, though, with refpeft to 
another nation, the cafe is diredly oppofite. But 

when 



CHAP. 11. 

Of the Nature of Money. 

M oney is a fign which reprefents the va- 
lue of all merchandizes. Metal is taken for 
this defign, as being durable *, becaufe it confumes 
but little by ufe ; and becaufe, without being de- 
ftroyed, is it capable of many divifions. A pre- 
cious metal has been chofen as a fign, as being 
moft portable. A metal is mod proper for a com- 
mon raeafure, becaufe it can be eafily reduced to 
the fame ftandard. Every date fixes upon it a 
particular impreflion, to the end that the form 
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one piece of metal may be the fame 

cbap. a, as another. 

As fpecie is the fign of the value of merchan- 
dizes, paper is the fign of the value of fpecie j 
and when it is of the right fort, it reprefents this 
value in fuch a manner, that as to the effedls pror 
duced by it, there is not the lead difference. 

In the fame manner, as money is the fign and 
reprefentative of a thing, every thing is a fign and 
reprefentative of money ; and the ftate is in a prof- 
perous condition, when, on the one hand, money 
perfedlly reprefents all things ; and, on the other, all 
things perfcdly reprefent money, and are recipro- 
cally the fign of each other ; that is, when they 
have fuch a relative value, that we may have the 
one as foon as we have the other, i’his never 
happens in any other than a moderate government, 
nor does it always happen there : for example, if 
the laws favour the dilhoneft debtor, his effedls 
are no longer a reprefentative or fign of money. 
With regard to a defpotic government, it would be 
a prodigy, did things there reprefent their fign. 
Tyranny and dlftrufl: make every one bury * their 
fpecie : things are not there then the reprefentative 
of money. 

Legiflators have fometimes had the art, not only 
to make things, in their own nature, the reprefen- 
tative of fpecie, but to convert them even into 
Cxfar current coin. C.'cfar, when he was 

. tfie (j. (*) diftator, permitted debtors to give their lands 
t payment to their creditors, at the price they 

• It IS an ancient cuftom in Algiers, for the father of a family 
to have a treafure co.icealtd in Che earth, Htft, oj the Kingdom 
of Allien hj 1 Qjter de Tajfis. 


were 
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were worth before the civil war. (") Tiberius or- 
dercd, that thofe who defired fpecie fliould have it Chap . ». 
from the public treafury, on binding over t^'^ir 
land to double the value. Under Caefar, the lands 
were the money which payed all debts : under Ti- 
berius, ten thoufand fefterces in land became as 
current money, equal to five thoufand fefterces in 
filver. 

The magna charta of England provides againft: 
the feizing the lands or revenues of a debtor, when 
his moveable or perfonal goods are fufficient to pay, 
and he is willing to give them up to his creditors ; 
thus all the goods of an Englilhman reprefented 
money. 

The laws of the Germans conftituted money, a 
fatisfaiftion for the injuries that were committed, and 
for the fufierings due to guilt. But as there was but 
very little fpecie in the country, they again confti- 
tuted this money to be paid in goods or chattels. 

This we find appointed in a Saxon law, with cer- 
tain regulations fuitable to the eafe and conveni- 
ence of the feveral ranks of people. At firft (“') (-) 'Phe 
the law declared the value of a fou in cattle ; 
fou of two tremifes anfwered to an ox of twelve ons, chap, 
months, or to an ewe with her lamb ; that of‘*' 
three tremifes was worth an ox of fixteen months. 

With thefe people money became cattle, goods, 
and merchandize; and thefe again became money. 

Money is not only a fign of things ; it is alfo 
a fign and reprefentative of money, as we (hall fee 
jn the chapter on exchange. 


CHAP. 
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CHAP. III. 

Of ideal Money. 

T here is both real and ideal money. Ci- 
vilized nations generally make ufe of ideal 
money only, becaufe they have converted their real 
money into ideal. At firft, their real nioney was 
fome metal of a certain weight and llandard : but 
foon dilhonefty or want made them retrench a part 
of a metal from every piece of money, to which 
they left the fame name } for example, from a livre 
at a pound weight they took half the filvcr, and ftill 
continued to call it a livre j the piece which was the 
twentieth part of a pound of filver, they continued 
to a call a fou, though it is no more the tw'entieth 
part of this pound of filver. By this method the 
livre is an ideal livre, and the fou an ideal fou. 
Thus of the other fubdivifior.s ; and fo far may 
this be carried, that what we call a livre, fliall 
be only a fmall part of the originial livre or pound 
which renders it ftill more iilcal. It may even 
happen, that we have no piece of money of the 
precife value of a livre, nor any piece cxaftly 
with a fou : then the Jivre and the fou will be 
purely ideal. They may give to any piece of 
money the denomin..tion of many livres and as 
many fous as they pleafe, the variation ntay be 
continual ; becaufe it is as c.fy to give another 
name to a thing, as it is difr.c .It to change the 
thing itfclf. 

To take away the fource of th's abufe, it would 
be an excellent law for ail cour.t.iet, who are de- 
firous of making commerce flourilh, to ordain, 

that 
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that none but real money (hould be current v and, 
to prevent any methods from being taken, to ren- Chap. 4! 
der it ideal. ** 

Nothing ought to be fo exempt from variation, 
as that which is the common meafure of all. 

Trade is in its own nature extremely uncertain: 
and it is a great evil to add a new uncertainty to 
that which is founded on the nature of the thing. 

CHAP. IV. 

Of the ^antity of Gold and Silver, 

W HILE civilized nations are the miftrefles 
of the world, gold and filver, whether they 
draw it from amongft themfelves, or fetch it from 
the mines, muft incrcafe every day. Cn the con- 
trary, it diminilhes when barbarous nations prevail. 

We know how great was the fcarcity of thefe me- 
tals, when the Goths and Vandals on the one iide, 
and on the other the Saracens and Tartars, broke 
in like a torrent on the civilized world. 

CHAP. V. 

The fame SuhjcB continued. 

T H E bullion drawn from the American mines, 
imported into Europe, and from thence fent 
to the Eaft, has greatly promoted the navigation of 
the European nations ; for it is a merchandize which 
E-urope receives in exchange from America, and 
v/hich Ihe fends in exchange to the Indies. A pro- 
digious quantity of gold and filver is therefore an 
advantage, when we confider thefe metals as a mer- 
chandize : but it is otherwife, when we conilder them 

as 
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as a fign } becaule their abundance gives an allay to 
Chap>6*. their quality as a lign, which is chiefly founded on 
their fcarcity. 

Before the firft Punic war, copper was to fil- 
(0 See ver as (*) 960 to j it is at prefent nearly as 73 
9f*(5ii»*’ and a half to i. When the proportion ihall be 
*>ook* as it was formerly, lilver will better perform its 
office as a fign. 


CHAP. VI. 

T’iie Reafon •why Intereji -was lowered one half 
after the Conqueji of the Indies. 

ARCILASSO informs us (*), that in Spain 
Wan of cOnqueft of the Indies, the intereft, 

the Spani- which was at ten yer cent, fell to five. This was 
a necelTary confequence. A great quantity of fpe- 
dies. being all of a fudden brought into Europe, 

much fewer perfons had need of money. I'hc 
price of all things increafed, while the value of 
money diminifhed •, the proportion was then 
broken, and all the old debts were difeharged. 
We may recolleft the time of the Syftem •f* ; when 
every thing was at a high price, except fpecie. 
Thofe who had money after the conqueft of the 
Indies, were obliged to lower the price or hire of 
their merchandize ; that is, in other words, their 
intereft. 

From this time they were unable to bring in- 
tereft to its ancient ftandard, bccaufe the quantity 
of fpecie brought to Europe has been annually 


• Suppoiiiig a mark or eight ounces of filver to be worth 
forty-nme livres, and copper twenty lols per pound, 
t In France, Mr. L.iw’s projCiSl: was called by this name. 

increafing. 
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ificreafing. Befides, as the public funds of fome 
ftateS) founded on riches procured by commerce, chap. 7. 
gave but a very fmall intereft, it became ncceflkry 
for the contradts of individuals to be regulated 
by thefe. In (hort, the courfe of exchange having 
rendered the conveying of fpecie from one coun- 
try to another remarkably eafy, money cannot 
be fcarce in a place where they may be fo readily 
fupplied with ity by thofe who have it in plenty. 

CHAP. VII. 

Ho'io the Price of things is jixt in the Variation 
of the S}g7i of Riches, 

M O N E Y is the price of merchandizes or ma-' 
nufaftures. But how (hall we fix this price ? 
or in otlier words, by what piece of money is 
every thing to be reprefented ? 

If we compare the mals of gold and filver in the 
whole world, with the quantity of merchandizes 
therein contained, it is certain, that every commo- 
dity or merchandize in particular, may be com- 
pared to a certain pi rtion t-f the intir? mafs of 
gold and filver. As the totil of the one is to the 
total of the other, f) pait of the one will be to 
part of the other. 1 -( t us fuppofc, that there is 
only one commodity or merchandize in the world, 
or only one to be purchafed, and that this is di- 
vifible like money : a part of this merchandize 
will anfwer to a partof the m.ds of gold and fil- 
ver } the half »)f the total of the one, to the half 
of the total of the other ; the tenth, the hundredth, 
the thoiifandth part of the one, to rlie tend.i, tlu 
bundreeth, the ihoufandih jjart of t' e other, f'uc 

•iS 
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as that which conftitutes property amongft man- 
Chap. 7! kind is not atl at once in trade } and as the metals 
or money, which are the fign of property, are not 
all in trade at the fame time ; the price is Bxed 
in the compound ratio of the total of things with 
the total of figns, and that of the total of things 
in trade with the total of figns in trade alfo : 
and as the things which are not in trade to-day 
may be in trade to-morrow, and the figns not 
now in trade may enter into trade at the fame 
time, the eftabhfhment of the price of things fun- 
damentally depends on the proportion of the total 
of things to the total of figns. 

Thus the prince or the magiftrate can no more 
afcertain the value of merchandizes, that he can 
eftablifh by a decree, that the relation i has to 
(0 HiflcrjiOi is equal to that of i to zo. Julian’s (^) low- 
ering the price of provifions at Antioch, was the 
bySocia- caufe of A moft terrible famine. 

tes, lib. 2. 

C II A P. VIII. 

^/icjame Stdjecl continued. 

* f ^ H E negroes on the coaft of Africa have a 
fign of value without money. It is a figa 
merely ideal, founded on the degree of cftctni 
which they fix in their minds for every merchan- 
dize, in proportion to the need they have of it. A 
certain commodity or merchandize is worth three 
macoutes ; another, fix macoutes ; another, ten 
macoutes ; that is, as if they faid fimply three, 
fix, and ten. The price is formed by a compa- 
rifon of all merchandizes with each other. I'hey 
have therefore no particular money ; but each kind 
oi merchandize is money to the other. 


Let 
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Let us for a moment transfer to ourlelves this 
manner of valuing things, and jdin it with ours : 
all the merchandizes and goods in the world, of 
elfe all the merchandizes or manufadlures of a 
Hate, particularly confidered as fepdrate from all 
others, would be worth a certain number of ma- 
coutes ; and, dividing the money of this ftate 
into as many parts as there are macoutes, one 
part of this divifion of money will be the fign of 
a macoutc. 

If we fuppofe tire quantity of fpecie in a ftate 
doubled, it will be necelTary to double the fpecie 
in the macoute j but if, in doubling the fpecie, 
you double alfo the macoute, the proportion will 
remain the fame as before the doubling of either. 

If lince the difeovery of the Indies, gold and 
filver have increafed in Europe in the proportion of 
I to 20 , the price of provifions and merchandizes 
muft have been inhanced in proportion of i to 
20. But if, on the other hand, the number of 
merchandizes has increafed as i to 2, it necefta> 
rily follows, that the price of thefe merchandizes 
and provifions, having been raifed in proportion of 
I to 20, and fallen in proportion of i to 2, it 
neceflarily follows, I fay, that the proportion is 
only as i to lo. 

The quantity of goods and merchandizes In- 
creafes by an augmentation of commerce, the aug- 
mentation of commerce by an augmentation of 
the fpecie which fucceflively arrives, and by new 
communications with frelh-difcovered countries 
and Teas, which furnifh us with new commodities 
and new merchandizes. 

yoL. 11. H C H A P. 
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CHAP. IX. 

Of the relative Scarcity of Gold and Silver. 

B esides the pofitlve plenty and fcarcity of 
gold and filver, there is ftill a relative abun- 
dance and a relative fCarcity of one of thefe metals 
compared to the other. 

The avaricious hoard up their gold and filver, 
for as they do not care to fpend, they are fond of 
figns that are not fubjc6t to decay. They prefer 
gold to filver, becaufe as they are always afraid of 
lofing, they can beft conceal that which takes up 
the leaft room. Gold therefore difappears when 
there is plenty of filver, by reafon that every one 
has fome to conceal ; it appears again when filver 
is fcarce, becaufc they are obliged to draw it from 
its confinement. 

It is then a rule : that gold is common when fil- 
ver is fcarce, and gold is fcarce when filver is com- 
mon. This lets us fee the difference between their 
relative and their real abundance and fcarcity ; of 
which I lhall prefently fpeak more at large. 

CHAP. X. 

Of Exchange. 

T H E relative abundance and fcarcity of fpe- 
cie in different countries, forms what is called 
the courfe exchange. 

Exchange is a fixing of the aftual and momen- 
tary value of money. 

Silver, as a metal, has value like all other mer- 
chandizes, and an additional value as it is capble 

I of 
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of becoming the fign of other merchandizes. If 
it were no more than a mere merchandize, itCuap. i*o. 
would lofe much of its value. 

Silver, as money, has a value, which the prince 
in fome refpecls can fix, and in others he cannot. 

I. The prince efiabhfhes a proportion between a 
quantity of filver as metal, and the fame qi antity 
as money. 2. He fixes the proportion between the 
feveral metals made ufe of as money. 3. He efta- 
blilhes the weight and (landard of every piece of 
money. In fine, 4. he gives to every piece that 
ideal value, of which I have fpolcen. 1 (hall call 
the value of money in thefe four refpefts nspofitive 
valuer becaufe it may be fixed by law. 

The coin of every ttate has, befides this, a relative 
value, as it is compared with the money of other 
countries. This relative value is eftablifhed by the 
exchange ; and greatly depends on its pofitive va- 
lue. It is fixed by the general opinion of the 
merchants, never by the decrees of the prince; 
becaufe it is fubjefb to incelTint variations, and 
depends on a thoufand accidents. 

The feveral nations, in fixing this relative value, 
are chiefly guided by that which has the greatefl: 
quantity of fpecie. If (he has as much fpecie as all 
the others together, it is then moft proper for the 
other to regulate theirs by her ftandard -, and the 
regulation between all the others will pretty near- 
ly agree with the regulation made with this prin- 
cipal nation. 

In the aflual ftate of the globe, * Holland is 

• The Dutch rep;ulatc the exchange for almoft all Euiope,by 
a kind of detcrimination amongit themlelves^ in a manner molt 
agiecable to lln.ii own intereih. 

H 2 
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the nation 'we are fpeaking of. Let us examine 
the courfc of exchange with relation to her. 

They have in Holland, a piece of money called 
a florin, worth twenty fous, or forty half-fous or 
gros. But, to render our ideas as Ample as pof- 
fible, let us imagine that they have not any fuch 
piece of money in Holland as a florin, and that 
they have no other but the gros : a man who 
fliould have a thoufand florins, fhould have forty 
thoufand gros ; and fo of the refl:. Now the ex- 
change with Holland is determined by our know- 
ing how many gros every piece of money in other 
countries is worth ; and as the French commonly 
reck''n by a crown of three livres, the exchange 
makes it nereflfary for them to know how many 
gros are containe .1 in a crown of three livres. If 
the courfe of exchange is at fifty-four, a crown of 
three livres will be worth fifty-four gros ; if it is at 
fixty, it will be worth fixty gros. If filver is fcarce 
in France, a crown of three livres will be worth 
more eros ; if plentiful, it will b worth lefs. 

This fcarcity or plenty, from whence refults the 
mutability of the courfe of exchange, is not the real, 
but a relative fcarcity or plenty. For example j 
when France has greater occafion for funds in Hol- 
land. than the Dutch of having fimds in France, 
fpecie is faid to be cc’mmon in France, and fcarce 
in Holland •, and vice verfa. 

Let us fuppofe that the courfe of exchange with 
Holland is at fifty-four. If France and Holland 
comj ofed only one city, they would aft as we do 
when we give change for a crown : the French- 
man would take three livres out of his pocket, and 
the Dutchman fifty-four gros from his. But as 

there 
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there is fome diftance between Paris and Amfter- 
dam, it is necedary that he, who for a crown of chap. I'o. 
three livres gives me fifty-four gros, which he has 
in Holland, fiiould give me a bill of exchange for 
fifty-four gros payable in Holland. The fifty-four 
grO' is not the thing in queflion ; but a bill for 
that fum. Thus, in order to judge of the * Icar- 
city or plenty of fpecie, we muft know if there are 
in France more bills of fifty-four gros drawn upon 
Holland, than there are crowns drawn upon France. 

If there are more bills from Holland, than there 
are from France, fpecie is fcarce in France, and 
common in Holland •, it then becomes neceflary 
that the exchange fiiould rife, and that they give 
for my crown more than fifty-four gros •, otherwifo 
I will not part with it •, and vice verfa. 

Thus the various turns in the courfe of exchange 
form an account of debtor and creditor, which mufl: 
be frequently fettled j and which the ftate in debt 
can no more difeharge by exchange, than an indi- 
vidual can pay a debt by giving change for a piece 
^f-filvcr. 

We will fiippofe that there are but three ftates in 
the world, France, Spain, and Holland ; that fe- 
veral individuals in Spain are indebted to France 
to the value of one hundred thoufand marks of 
filver; and that feveral individuals of France owe 
in Spain one hundred and ten thoufand marks ; 
now, if fome circumftance both in Spain and 
France Ihould caufe each to withdraw his fpecie, 
what will then be the courfe of exchange ? Thefe 
two nations will reciprocally acquit each other of 

• There is much fpecie in a place, when there is more fpecie 
than paper 3 there is little, when theie b more paper than fpecie* 
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^xii* *** hundred thoufand marks ; but France will ftill 
Chap. lo. owe ten thoufand marks in Spain, and the Spa- 
niards will ftill have bills upon France, to the va- 
lue of ten thoufand marks ; while France will have 
none at all upon Spain. 

But if Holland was in a contrary fituation with 
refpeft to France, and in order to balance the ac- 
count muft pay her ten thoufand marks, the French 
would have two ways of paying the Spaniards ; 
either by giving their creditors in Spain bills for 
ten thoufand marks upon their debtors in Holland, 
or elfe by fending fpecie to the value of tea thou- 
fand marks to Spain. 

From hence it follows, that when a ftate has oc- 
cafion to remit a fum of money into another coun- 
try, it is indifferent, in the nature of the thing, 
whether fpecie be conveyed thither, or they take 
bills of exchange. The advantage or difadvan- 
tage of thefe two methods folely depends on actual 
circumftances. We muft enquire which will yield 
moft gros in Holland, money carried thither in 
fpecie, or a bill upon Holland for the like fum *. 

When money of the fame ftandard and weight 
in France yields money of the fame ftandard and 
weight in Holland, we fay that the exchange is at 
(0 In par. In the adlual ftate of fpecie (*), the par is 

^744* nearly at fifty-four gros to the crown. When the 

exchange is above fifty-four gros, wc fay it is high ; 
when beneath, we fay it is low. 

In order to know the lofs and gain of a ftate, 
in a parMcuIar fituation of exchange, it muft be 
confidered as debtor and creditor, as buyer and 
feller. When the exchange is below par, it lofes 

With the expence s of carriage and infurance deduced. 

as 
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as a debtor, and gains as a creditor ; it loles as a 
buyer, and gains as a feller. It is obvious it Chap. 
lofes as debtor; fuppofe, for example, France 
owes Holland a certain number of gros, the fewer 
gros there are in a crown, the more crowns Ihe has 
to pay. On the contrary, if France is creditor for 
a certain number of gros, the lefs number of gros 
there are in a crown, the more crowns Ihe will re- 
ceive. The ftate loles alfo as buyer; for, there 
muft be the fame number of gros to purchafe the 
fame quantity of merchandizes ; and while the 
change is low, every French crown is worth fewer 
gros. For the fame reafon the ftate gains as a 
feller: I fell my merchandize in Holland for a cer- 
tain number of gros ; I receive then more crowns 
in France, when for every fifty gros I receive a 
crown, than I Ihould do if I received only the fame 
crown for every fifty-four. The contrary to this 
takes place in the other ftate. If the Dutch are in- 
debted a certain number of crowns to France, they 
will gain; if this money is owing to them, they 
will lofe ; if they fell, they lofe ; and if they buy, 
they gain. 

It is proper to purfue this fomething farther. 

When the exchange is below par ; for example, if 
it be at fifty inftead of fifty-four, it ftiould follow, 
that France, on fending bills of exchange to Hol- 
land for fifty-four thoufand crowns, could bay mer- 
chandizes only to the value of fifty thoufand ; and 
that, on the other hand, the Dutch fending the v.ilue 
of fifty-thoufand crowns to France, might buy fifty- 
four thouland, which makes a difference of t"* ; that 
is, a lofs to France of more than ; fo that France • 
would be obliged to fend to 1 lolland more in Ipe- 

H 4 cie 
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cie pr merchandize, than Ihe would do was the ex- 
change at par. And as the mifchief muft conftant- 
ly increafe, becaufe a debt of this kind would bring 
the exchange ftill lower, France would in the end 
be ruined. It feems, I fay, as if this Ihould cer- 
tainly follow 5 and yet it does not, bccaufe of the 
principle which I have, ('’) elfewhere ellablilhed ; 
which IS, that ftates confiantly lean towards a bal- 
lance.in order to piclcrve their independency. Thus 
they borrow only in propoition to their ability to 
pay, and meaijre their buying by what they fell : 
and taking the example fn in above, if the ex- 
change falls in Fiance fiom htty-iour to fifty, the 
Dutch who buy merchandizes in France to the 
value of a thoufand crowns, for which they ufed 
to pay filty-four thoufand gros, would now pay 
only fifty thoufand, if the French would conlent 
to it. But the merchandize of France will rife 
infenfibly, and the profit will be fhared between 
the French and the Dutch ; for when a merchant 
can gain, he eafily fhares his profit : there arifes 
then a communication of piofit between the French 
and the Dutch. In the fame manner the French, 
who bought merchandizes of Holland for fifty- 
four thoufand gros, and who when the exchange 
was at fifry.four, paid for them a thoufand crowns, 
will be obliged to add y more in French crowns to 
buy the fame merchandizes. But the Fiench mer- 
chant being fenfible of the lofs he fuffers, will 
take up lei's of the merchandize of Holland. The 
Fretich and the Dutch merchant will then be both 
lofers, the ftate will infenfibly fall into a balance, 
and the lowering of the exchange will not be 
attended with all thofe inconvenicncies which \ye 
kad reafon to fear. 
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A merchant may fend his flock into a foreign 
country, when the exchange is below par, wichoutchap. i*o. 
injuring his fortune i becaufe, when it returns, he 
recovers what he had lofl i but a prince, who 
fends only fpecie into a foreign country, which 
never can return, is always a lofer. 

When the merchants have great dealings in any 
country, the exchange there infallibly rifes. This 
proceeds from their entering into many engage- 
ments, buying great quantities of merchandizes, 
and drawing upon foreign countries to pay for 
them. 

A prince may amafs great wealth in his domi- 
nions, and yet fpecie may be really fcarce, and re- 
latively common *, for inftance, if this flate is 
indebted for many merchandizes to a foreign coun- 
try, the exchange will be low, though fpecie be 
fcarce. 

The exchange of all places conflantly tends to 
a certain proportion, and that in the very nature of 
thing".. If the courfe of exchange from Ireland to 
England is below par, and that of England to Hol- 
land is alfo under par, that of Ireland to Holland 
will be ftill lower ; that is, in the compound ratio 
of that of Ireland to England, and that of Eng- 
land to Holland ; for a Dutch merchant, who can 
have his fpecie indireftly from Ireland, by the 
way of England, will not chufe to pay dearer, by 
having it in the direct way. This, I fay, ought na- 
turally to be the cafe: but, however, it is not ex- 
aftly fo ■, there are always circumflances which 
vary thefe things ; and the different profit of draw- 
ing by one place, or of drawing by another, con- 
flitutes the particular arc and dexterity of the 

bankers. 
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bankers, 'which ,does not belong to the prefent 
fubjeft. 

When a ftate raifes its fpecie, for inftance, when 
it gives the name of fix livres, or two crowns, to 
what was before called three livres, or one crown, 
this new denomination, which adds nothing real to 
the crown, ought not to procure a fingle gros more 
by the exchange. We ought only to have for the 
two new crowns, the fame number of gros which 
we before received for the old one. If this does 
not happen, it mufi not be imputed as an effe^f of 
the regulation itfelf ; but to the novelty and fud- 
denncfs of the aflrair. The exchange adheres to 
what is already efiablilhed, and is not altered till 
after a certain time. 

When a ftate, inftead of only raifing the fpecie 
by a law, calls it in, in order to diminifti its fize, 
it frequently happens, that during the time taken 
up in pafting again through the mint, there are 
two kinds of money ; the large, which is the old, 
and the fmall, which is the new j and as the large 
is cried down, as not to be received as money, and 
bills of exchange muft confequently be paid in the 
new, one would imagine then, that the exchange 
fhould be regulated by the new. If, for example. 
In France the ancient crown of three livres, being 
worth in Holland fixty gros, was reduced one half, 
the new crown ought to be valued only at thirty. 
On the other hand, it feems as if the exchange 
ought to be rf'gulated by the old coin ; becaufe the 
banker w ho has fpecie, and receives bills, is obliged 
to carry the old coin to the mint, in order to 
change it for the new *, by which he muft be a 
lofer. The exchange then ought to be fixed be- 
tween 
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tween the value of the old coin, and that of the Boo* 
new. The value of the old is decreafcd, if we may chap. to. 
call it fo, both becaufe there is already fome of the 
new in trade, and becaufe the bankers cannot keep 
up to the rigour of the law ; having an intereft in 
letting loofe the old coin from their chefts, and 
being fometimes obliged to make payments with 
it. Again, the value of the new fpecie mult rife j 
becaufe the banker having this, finds himfelf in a 
fituation, in which, as we lhall immediately prove, 
he will reap great advantage by procuring the old. 

The exchange fliould then be fixed, as I have al- 
ready faid, between the new and the old coin. For 
then the bankers find it their intereft to fend 
the old out of the kingdom ; becaufe by this me- 
thod they procure the fame advantage as they could 
receive from a regular exchange of the old fpe- 
cie, that is, a great many gros in Holland ; and 
in return, a regular exchange a little lower, beweeii 
the old and the new fpecie, which would bring 
many crowns to France. 

Suppofe that three livres of the old coin yield 
by the adlual exchange forty-five gros, and that by 
fending this fame crown to Holland, they receive 
fixcy ; but with a bill of forty-five gros, they pro- 
cure a crown of three livres in France, which be- 
ing fent in the old fpecie to Holland, ftill yields 
fixty gros : thus all the old fpecie would be font 
out of the kingdom, and the bankers would run 
away with the whole profit. 

To remedy this, new meafures muft be taken. 

The ftate, which coined the new fpecie, would it- 
felf be obliged to fend great quantities of the old 
to the nation which regulates the exchange, and 

by 
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by thus gaining credit there, raife the exchange 
pretty nearly to as many gros for a crown of three 
livres out of the country. 1 fav, to nearly the 
fame •, for while the profits are I’mall, the bankers 
will not be tempted to fend it abroad, becaufe 
of the expence of carriage, and the danger of 
confifeation. 

It is fit that we Ihould give a very clear idea of 
this. Mr. Bernard, or any other banker employed 
by the ftate, pronofc' bills upon Holland, and gives 
them at one, two, or three gros higher than the ac- 
tual exchange •. he has made a provifion in a foreign 
countrv, by means of the old ipecie which he has 
continually been fending thither ; and thus he has 
raifed the exchange to the point we have juft men- 
tioned. In the mean time, by difpofing of his bills, 
he feizes on all the new fpecie, and obliges the other 
bankers, who have payments to make, to carry 
their old ijiecie to the minti and, as he infenfibly 
obtains all the fpccie, he obliges the other bankers 
to give him bills of exchange at a very high price. 
By thefe means, his profit, in the end, compen- 
fates, in a great mealure, -or thelofs he fuffered at 
the beginr ing. 

It is evident, that during thefe tr nfadfions, the 
ftate muft be in a dangerous crifis. Specie muft be- 
come extremely fcarce •, i . becaufe much the greateft 
part is cried down j 2. becaufe a part will be fent 
into foreign countries ; 3. becaufe every one will lay 
it up, as not being willing to give that profit to the 
prince, which he hopes to receive himfelf. It is 
dangerous to do it flowly; and dangerous alfo to 
do it in too much haftc. If the fuppofed gain 
be immoderate, the inconveniencies increafe in 
proportion. 
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We fee, from what has been already faid, that 
when the exchange is lower than the fpecie, a pro- chap. 10. 
fit may be made by fending it abroad *, for the 
fame reafon, when it is higher than the fpecie, 
there is profit in caufing it to return. 

But there is a cafe in which profit may be made 
by fending the fpecie out of the kingdom, when the 
exchange is at par ; that is, by fending it into a 
foreign country to be coined over again. When 
it returns, an advantage may be made of it, whe- 
ther it be circulated in the country, or paid for 
foreign bills. 

If a company has been erefted in a ftate with 
a prodigious flock, and this ftock has in a few 
months been railed twenty or twenty-five times 
above the original purchafe ; if, again, the fame 
ftate eftabhfhed a bank, whofe bills were to perform 
the office of fpecie, while the numerary value of 
thefe bills was prodigious, in order to anfwer to 
the numerary value of the flocks, (this is Mr. Law’s 
Syftem ;) it would follow, from the nature of things, 
that thefe flocks and thefe bills would vanifh in 
the fime manner as they arofe. Stocks cannot fud- 
dcnly be raifed twenty or twenty five times above 
their original value, without giving a number of 
people the means of procuring immenfe riches in 
paper : every one would endeavour to fecure his for- 
tune i and as the exchange ofiers the moft eafy way 
of removing it from home, or conveying it whither 
one pleafes, people would inccffantly remit a part 
of their effeds to the nation that regulates the ex- 
change. A proje£t for making continual remittances 
into a foreign country, mull lower the exchange. 

Let us fuppofe, that at the time of the Syfiem, in 

proportion 
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proportion to the Itandard and weight of the filvcr 
Cbap. 10. coin, the exchange was fixed at forty gros to the 
crown ; when a vaft quantity of paper became mo- 
ney, they were unwilling to give more than thirty- 
nine gros for a crown, and afterwards thirty-eight, 
thirty- feven, &c. This proceeded fo far, that af'er 
a while they would give but eight gros, and at laft 
there was no exchange at all. 

The exchange ought in this cafe to have regulated 
the proportion between the fpecie and the paper of 
France. I fuppofe, that by the weight and ftandard 
of the filver, the crown of three livres in filver was 
worth forty grofs, and that the exchange being 
made in paper, the crown of three livres in pa- 
per was worth only eight gros, the difference was 
four- fifths. The crown of three livres in paper 
was then worth four-fifths lefs than the crown 
of three livres in filver. 

CHAP. XI. 

Of the Proceedings of the Romans icit/i refpeB 
to Money » 

H OW great foever theexertionof authority had 
been in our times, with refpefl to the i'pecie 
of France during the adminiftration of two fuccef- 
ceflive minifters, ftill it was vaftly exceeded by the 
Romans ; not at the time when corruption had , 
crept into their republic, nor when they were in a 
ftate of anarchy ; but when they were as much by 
their wifdom as their courage, in the full vigour 
of the conftitution, after having conquered the ci- 
ties of Italy, and at the very time that they dif- 
puted for empire with the Carthaginians. 


And 
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And here I am pleafed that I have an opportu* 
nity of examining more clofely into this matter, Chap, ii, 
that no example may be taken form what can ne- 
ver juftly be called one. 

In the firft Punic war the (’) aSy which ought to 0) PUn^’s 
be twelve ounces of copper, weighed only two, and 
in the fecond it was no more than one. This re- 
trenchment anfwers to what we now call the raifina 
of coin. To take half the filver from a crown of 
fix livres, in order to make two crowns, or to raife 
it to the value of twelve livres, is precifely the fame 
thing. 

They have left us no monument of the manner 
in which the Romans condudled this affair in the 
firft Punic war ; but what they did in the fecond, 
is a proof of the moft confummate wifdom. The 
republic found herfelf under an impoffibilicy of 
paying her debts : the as weighed two ounces of 
copper, and the denarius, valued at ten afes, 
weighed twenty ounces of copper. The republic 
being willing to gain half on her creditors, made 
the as ('') of an ounce of copper, and by this ibid, 
means paid the value of a denarius with ten ounces. 

This proceeding muft give a great ftiock to the 
ftate i they were obliged therefore to break the force 
of it, as well they could. It was in itfelf unjuft, 
and it was neceflary to render it as little fo as pof- 
fible. They had in view the deliverance of the re- 
public, with refpedt to the citizens-, they were not 
therefore obliged to direft their view to the delive- 
rance of the citizens, with refpe6l to each other. 

This made a fecond ftep neceffary. It was ordain- 
ed, that the denarius, which hitherto contained 
but ten afes, fhould contain fixteen. The refult 

of 
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of this double operation was, that while the credi- 
tors of the republic loft one half*, thofe of indi- 
viduals loft only a fifth -|* ; the price of merchan* 
dizes was increafed only a fifth ; the real change of 
the money was only a fifth. The other confequences 
are obvious. 

The Romans then conduded themfelves with 
greater prudence than we, who in our tranfadions 
involved both the public treafure, and the fortunes 
of individuals. But this is not all ; their affair was 
carried on amidft more favourable circumftances 
than ours. 

CHAP. XII. 

T/w Circumjiances in which the Romans changed 
the Value of their Specie. 

npHERE was formerly very little gold and fil- 
• 2 - ver in Italy. This country has few or no 
mines of gold or filver. When Rome was taken 
by the Gauls, they found only a thoufand (’') weight 
of gold. And yet the Romans had facked many 
powerful cities, and brought home their wealth. 
For a long time they made ufe of none but copper 
money and it was not till after the peace with 
Pyrrhus, that they had filver enough to coin (‘) 
money : they made denarii of this metal of the 
value of ten afes J, or ten pounds of copper. At 
that time the proportion of filver was to that of 
copper, as i to 960. For as the Roman denarius 
was valued at ten afes, or ten pounds of copper, it 

• They received ten ounces of copper for twenty. 

i- They received (ixteen ounces of copper for twenty. 

J Freindiemius, hb. 5. decad. 2. They ftruck alfo, fays tho 
fame author, half-denani, called quinarii 5 and quarters, called 
fcfterccs. 


was 
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was worth on hundred and twenty ounces of cop- ^ » 

per i and as the fame denarius was valued orfly at Chap. i*. 
one-eighth of an ounce of filver ♦, thus produced 
the above proportion. 

When Rome became miftrefs of that part of 
Italy which is neareft to Greece and Sicily, by de- 
grees Ihe found herfelf between two rich nations, 
the Greeks and the Carthaginians. Silver increaf- 
ed at Rome ; and as the proportion of i to 960 
between filver and copper could be no longer fup- 
ported, flic made fevcral regulations with refpeft to 
money, which to us are unknown. However, at 
the beginning of the fecond Punic war, the C") 

Roman denarius was worth no more than twenty Hb. '35. 
ouoces of copper; and thus the proportion between * 3 * 
filver and copper was no longer but as i to 160. 

The reduftion was very confiderable, fince the re- 
public gained five-fixths upon all copper money. 

But file did only what was neceflary in the nature 
of things, by eftablilhing the proportion between 
the metals made ufe of as money. 

The peace which terminated the firft Punic war, 
left the Romans niafters of Sicily. I'hey foon en- 
tered Sardinia ; afterwards they began to know 
Spain ; and thus the quantity of filver increafcd at 
Rome. They took meafures to reduce the (") de-O *’*"“*• 
iiaiius from twenty ounces to fixteen, which had 
the effedt of putting a nearer proportion between 
the filver and copper ; thus the proportion, which 
was before as i to 160, was now made as i to 128. 

If we examine into the condudt of the Romans, 
we lhall never find them fo great as in chufing a 

• An eighth, accoidiiig to Ba.laias ; according to other au- 
thors, a Icvcnth. 

Vo*"* II. 1 proper 
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*3oai* P’'opef conjunfture for performing any extraor^' 
Ctiap. I’j. dinary operation. 

CHAP. XIII. 

Proceedings •vsilh refpetl to Monry in the Time of 
the Bmpcrors. 

I N tlic changes made in the fpccie during tlw 
time of the republic, they proceeded by dimi- 
niiliing it : the llate repofed in the people the 
knowledge in its wants ; and did not pretend to 
deceive tliem. Under the emperors, they proceeded 
by way of allay. Thcfe princes, reduce! to de- 
fpair even by their hbeulitics, found tliemfelves 
obliged todegiadu the fpecic} an indirect method, 
which diminidied the evil, without feemiiig to 
touch it. Ti’.cy with- held a part of the gift and 
yet concealed the hand that did it y and, without 
fpeaking of the diminution of the pay, or of the 
gratuity, it vt as f lund diiiiininied. 

(*) Sfe VVe even flill fee ('*) in cabinets a kind of me- 
TnuCt*!, which are called }<l.itcil ; and arc only pieces 
s^aueref of coppcT Covered wuh a thin ])’ ite of filver. This 
plm edit. ‘Tioney IS mcntmned in a iragment of the 77th 
of I739- book of Dio 

I’p’fExu.’.a Didius Julian firft began to debafe it. We find 
an.ivicps* * Caracalla had an allay of more 

(■) See s>a- than half; that of Alexander Severus (f) of two 
votte,ibxd. jjjjf js . jjjg debafing ffiJl increafed, till under Gal- 

(') Ibid. (') nothing was to be feen but copper fil- 

vered over. 

• ?.eSavot>e, part i. chap. and Le Journal dfs Scavaut 
of die sSih of July, ou a d.Uoveiy of nlty thuuland medals. 
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It is evident, that fuch violent proceedings could 
not take place in the prefent age ; a prince might Chap. 13, 
deceive hinifelf, but he could deceive no body eHe. 

The exchange h.is taught the banker to draw a 
comparifon between all the money in the world, 
and to eftablifli its juft value. The ftandard of 
money can be no longer a fecret. Were the prince 
to begin to allay his lilver, every body elfe would 
continue it, and do it for him j the fpecie of the 
true ftandard would go abroad firft, and nothing 
would be fent back but bafe metal. If, like the 
Roman emperors, he debafed the filver, without 
deb.ifing the gold, the gold would fuddenly dil- 
appcar, and he would be reduced to his bad fil- 
vcr. The exchange, as I have faid in the pre- 
ceding book ('), has deprived princes of the op- (') Chap, 
portunity of Ihcwing great e.xertions of authority, 
or at leaft has rendered them ineireftiial. 

CHAP. XIV. 

2I0W the lixchangc is a Cotif.ralnt cn deffotic 
Poii'cr. 

U S C O VY would have defeended from its 
dcfpotic puwer, but could nor 'I'he efta- 
bliHiment of coniaierce depended on that of the 
exchange, and the tr.''.nfadlions were inconfiftenc 
with all its hi'vs. 

In ly.)./: the Czarina made a law to expel the 
Jews, be ufe they remitted into foreign countries 
the ' c of thofe wiio were baniflied into Siberia, 
as V 1 as that of the foreigners entertained in her 
f i.e. As all the fubjetls of the empire are 
haves, they can neither go abroad themfelves, nor 

I 2 fend 
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away their efFedts without permiflion. The 
Chap. 15. exchange which gives them the means of remit- 
ting their fpecie from one country to another, is 
therefore entirely incompatible with the laws of 
Mufeovy. 

Commerce itfcif is inconfiftent with the Riilfian 
laws. The people are compofed only of flaves 
employed in agriculture, and of flaves called ec- 
clefiaftics or gentlemen, who are the lords of 
thofe flaves : there is then no body left for the 
third eftate, which ought to be compofed of me- 
chanics and merchants. 

CHAP. XV. 

PraSlke of feme Countries in Italy. 

T hey have made laws in fome p.m of Italy 
to prevent fubjedts from felling their lands, in 
order to remove their fptcie into foreign countries. 
Thefe laws may be good, when the riches of a ftate 
are fo connedled with the country itftif, that there 
would be great difficulty in transferring them to 
another. But fince, by the courfe of exchange, 
riches are in fome degree independent on any par- 
ticular ftate, and fince they may with fo much eafe 
be conveyed from one country to another; that 
muft be a bad law which will not permit perfons 
for their own intereft to difpofe of their lands, 
while they can difpofe of their money. It is a 
bad law, becaule it gives an advantage to move- 
able effedls, in prejudice to the land ; bccaufe it 
deters ftrangers from fettling in the country ; and, 
in Ihort, becaufc it m ly be cli.de I. 
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CHAP. XVI. 

^he AJJiJlance a State may derive from Bankers. 

T H E bankers bufinefs is to change, not to lend Book 
money. If the prince makes ufe of them to 
exchange his fpecie, as he never does it but in great »7* 
affairs, the leaft profit he can give for the remit- 
tance, becomes confiderable ; and if they demand 
large profits, we may be certain that there is a 
fault in the admini ft ration. On the contrary, when 
they are employed to advance fpecie, their art 
confifts in procuring the greateft profit for the ufe 
of it, without being liable to be charged with 
ufury. 

CHAP. XVII. 

Of piwlic Debts. 

Come have imagined, that it was for the ad- 
vantage of a flate to be indebted to itfelf : they 
thought rh.u this multiplied riches, by increaling 
the ciicuianon. 

Thofe who arc of this opinion have, I believe, 
confouniled a circulating paper which reprefents 
money, or a ciiculatinc; paper which is the fign of 
the profits that a company has, or will make by 
commerce, with a paper which reprefents a debt.’ 

The two firfl are extremely advantageous to the 
flate: the lafl: can never be fo ; and all that we 
can expc(5l from it is, that individuals have a good 
lecurity from the government for their money. 

But let us lie the ir.con\cnie."ci>:s which refult 
fio.m it. 

I ? 
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1. If foreigners poffefs much paper which re- 
prefents a debt, they annually draw out of the na- 
tion a confulerable fam for intereft. 

2. A nation that is thus perpetually in debt, 
ought to have the exchange very low, 

3. The taxes raifed for the payment of the in- 
terefl: of the debt, zrc a hurt to the manufactures, 
by raifing the price of the artificers labour. 

4. It takes the true revenue of the ftate from 
tliofe who have activity and indufiry to convey it 
to the indolent, that is, it gives the conveniencics 
for labour to thofe who do not labour, and clogs 
Avith difficulties the indufirioiis aitift. 

Thefe are its inconvcnicncies : I know of no ad- 
vantages. Ten perfons have each a yeai ly income 
ot a thoufand ciowns, either in land or trade j this 
raifes to the nation, at five per cent, a capital of two 
hundred thoufand crowns. If thefe ten perfons em- 
ployed the half of their income, that is, five thou- 
fand crowns, in paying the intereft of an hundred 
thoufand crowns which they had borrowed of 
others, that would be only to the ftate, as two 
hundred thoufand crowns ; that is, in the language 
of the Algebraifts, 200,000 crowns — 1 00,000 
crowns -}- 100,000 crowns 200,000. 

People are thrown perhaps into this error, by 
reflecting, that the paper which reprefents the debt 
of a nation is the fign of riches i for none but a 
rich ftate can fupport fuch pap.er, without falling 
into decay. And if it does not fall, it is a proof 
that the ftate has other riches befides. They fay 
that it is not an evil, becaufe there are refources 
againft it ; and that it is an advantage, fince thefe 
rolburccs furpafs the evil. 


C 11 A P, 
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. CHAP. XVIII. 

Of the 'Payment of public Debts, 

T T is neceflary, that there fliould be a proper- 

tion between the ftate as creditor, and the (late Chap. 18. 
as debtor. The ftate may be a creditor to in- 
finity, but it can only be a debtor to a certain 
degree ; and when it furpafles that degree, the 
title of creditor vaniflies. 

If the credit of the ftate has never received the 
leaft bltmifli, it may do what has been fo happily 
pradlifed in one of the kingdom- (') of Europe ; ( ) Erg. 
that is, it may acquire a great quantity of fpecie,'®*"** 
and offer to reimburfe every individual, at leatt if 
they will not reduce their intereft. When the ftate 
borrows, the individuals fix the intereft -, when it 
pays, the intereft for the future is fixed by the 
ftate. 

It is not fujficient to reduce the intereft ; it is ne- 
ceffary to ereft a finking fund from the advantage 
of the reduction, in order to pay every year a part 
of the capital : a proceeding fo happy, that its 
fuccefs increafes every day. 

When the credit of the ftate is not entire, there 
is a new rcafon for endeavouring to form a finking 
fund, becaufe this fund being once eftablifhed, 
will foon procure the public confidence. 

I . If the ftate is a republic, the government of 
which is in its own nature confiftent with its enter- 
ing into projefts of a long duration, the capital of 
the finking fund may be inconfiderable ; but it 
is neceflary in a monarchy for the capital to be 
much greater. 

1 4 
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2. The regulations ought to be fo ordered, that 
all the fubjedts of the ftate may fupport the weight 
of the eftablifhment of thefe funds, becaufe they 
have all the weight of the eftablifhment of the 
debt ; thus the creditor of the ftate, by the fums 
he contributes, pays himfelf. 

3. There are four clafles of men, who pay the 
debts of the ftate j the proprietors of the land, 
thofe engaged in trade, the labourers and artificers, 
and, in fine, the annuitants either of the ftate, or of 
private people. Of thefe four clafles the laft, in a 
cafe of neceflity, one would imagine, ought leaft 
to be fpared, becaufe it is a clafs entirely paflive, 
■while the ftate is fupported by the adtive vigour of 
the other three. But as it cannot be higher taxed, 
without deftroying the public confidence, of which 
the ftate in general, and thefe three clafles in par- 
ticular, have the utmoft need *, as a breach in the 
public faith cannot be made on a certain number 
of fubjedts, without (etming to be made on all ; 
as the clafs of creditors is always the moll expofed 
to the projedls of minifters, and always in their 
eye, and under their immediate inlpcdtion, the 
ftate is obliged to give them a Angular protec- 
tion, that the part which is indebted may never 
have the leaft advantage over that which is the 
creditor. 


CHAP. XIX. 

Of lending upon Intercjl, 

C P E C I E is the fign of value. It is evident, 
^ that he who has occafion for this fign, ought 
to pay for the ufc oi jr, as well as for every thing 

elfe 
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elfe that he has occafion for. All the difference is, 
that other things may be either hired or bought ; Chap. 19. 
whilfl: money, which is the price of things, ca n 
only be hired, and not bought*. 

To lend money without intereft, is certainly an 
aflion laudable and extremely good ; but is is ob- 
vious, that it is only a counfel of religion, and 
not a civil law. 

In order that trade may be furccAfullv carried 
on, it is neceflary that a price be fixt-d on the ufe 
of fpecie ; but this fhould be very inconlidprabie. 

If it be too high, the merchant, who fees that it 
will coft him more in intereft than he can gain by 
commerce, will undertake nothing ; if there is no 
confideration to be paid for the ufe of fpecie, no 
body will lend it ; and here too the merchant will 
undertake nothing. 

I am miftaken, when I fay no body will lend : 
the affairs of fociety will ever m.ike it neceffary. 

Ufury will be eftabliflied *, but with all the diforders 
with which it has been conftantly attended. 

The laws of Mahomet confound ufury with lend- 
ing upon intereft. Ufury inrreales in Mahometan 
countries, in proportion to the feverity of the pro- 
hibition. 'I'he lender indemnifies himfelf for the 
danger he undergoes of fullering the penalty. 

In thofe eaftern countries, the greateft part of 
the people are fecure of nothing there is hardly 
any proportion between the adual pofl’eflion of 
fum, and the hope of receiving it again after hav- 
ing lent it : ufury then muft be railed in propor- 
tion to the danger of infolvency. 

• We fpeak not here of gold and filver confidered as a mer- 
chandize. 

6 CHAP. 
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Book 
XXIL 
Chap. 20. 
and 21. 


CHAP. XX. 

Of maritime Ufury. 

^ I ' H E greatnefs of maritime ufury is founded 
■■■ on two things : the danger of the fca, which 
makes it proper that thofe who expofe their fpecie, 
fhculd not do It without confiderable advantage ; 
and tlic eafo with which the borrower, by the means 
of commerce, f[)eedjly accomplifl.es a variety of 
great affairs. But ufuiy, vvii’n refped to land-men, 
not being founded on either of thefe two reafons, 
is either prohibited by the legiflatcrs, or, what 
is more rational, reduced to proper bounds. 

CHAP. XXL 

Of leading hy ContraB and the State of Ufury 
among jl the Romans, 

B esides the loans made for the advantage 
of commerce, there is ftill a kind of lending 
by a civil contract, from whence refults intereft or 
ufury. 

As the people of Rome incrcafed every day in 
power, the magiffrates fought to infinuate them- 
lelve in their favour, by enafting fuch laws as 
were moft agreeable to them. They retrenched 
capitals ; they fiiit lowered, and at length pro- 
hibited intereft j they took away the power of 
confining the debtor’s body : in fine, the abolition 
of debts was contended for, whenever a tribune 
was difpofed to render himfelf popular. 

Thefe continual changes, whether made by the 
laws, or by the plebifcita, naturalized ufury at 

Rome ; 
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Rome: for the creditors feeing the people their 
debtor, their legiflator, and their judge, had nociup. »’i. 
longer any confidence in their agreements : the 
people, like a debtor who' has loft his credit, could 
only tempt them to lend, by allowing an exorbi- 
tant intereft j elpecially as the laws applied a re- 
medy to the evil only from time to time, while the 
complaints of the people were continual, and con- 
ftantly intimidated the creditors. This was the 
caufe that all honeft means ol boi rowing and lend- 
ing were abolilhed at Rome, and that the moft 
monftrous ufury eftablilhed (“) itfelf in that city, (“) Tacit, 
notwithftanding the ftridl prohibition and feverityiiiJ.'g* * 
of the law. 'This evil was a confequence of the 
feverity of the laws againft ufury. Laws exceflive- 
ly good are the fource of excelfive evil. The bor- 
rower found himfelf under a ncceflity of paying 
for the intereft of the money, and for the danger 
the creditor underwent of fullering the penalty of 
the law. 


CHAP. xxir. 

T^he fame Subjedi continued. 

^ I ' II E primitive Romans had not any laws to 
regulate the rate of ufury*. In the conterts 
which arofe on this fubjedt between the plebeians 
and the patricians, even in the -f- fedition on the 
Mons facer., nothing was alledged, on the one hand, 
but juftice i and on the other, but the leverity of 
contradls. 

* Ufury and intereft among the Romans (igniiied the fame 
thing, 

f Sec Dionyfms Halicar. who has deferibed it fo well* 


They 
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Book They then only followed private agreements, 
Chap/»’*. which, I believe, were moft commonly at twelve 
per cent, pen annum My reafon is, that in the * an- 
cient language of the Romans, intereft at Pixper 
cent, was called half ulury, and intereft at three 
per cent, quarter ufury. Total ufurv mull therefore 
have been intereft at twelve per cent. 

But it it be atlced, how fuch gieat intereft could 
be eftablifhed amungft a people almoft without 
commerce ? I anfwer, that this people, being very 
oftm obliged to go to war w'ithout pay, were 
under a frequent necefllty of borrowing: and as 
they incelTantly made happy expeditions they were 
commonly very able to pay. This is vifible from 
the recital of the contefts which arofe on this fub- 
jeft , they did not then difagree concerning he 
avarice of creditors, but faid, that thofe w’'.o ctau- 
plained might have been able to pay, had they 
lived in a more f regulai manner. 

They then made law®, which had only an in- 
fluence on the prefent fituation of affairs : they or- 
dained, for inftance, that thole who enrolled them- 
ftlves for the war 'hey were engaged in, fliould 
not be molefted by their creditors ; that thofe who 
were in prifon, fhould be fet .at liberty-, that the 
moft indigent Ihould be fent into the colonies : 
and fometimes th.ey opened the jiublic treafury. 
The people, being eafed of their prefent burtliens, 
became appeafed ; and as they required nothing 
for the future, the fenate weie far fiom providing 
againft it. 

* Ufifte femijfes, trientn, guaJrar.tei. S(c the fcveral titles 
of the cligetts and codes on ulury, and cfjKtiaily the 17th law, 
with the no*c ff. de Ujttfis 

t See Appius’s fpcech on thisfubjcdl in Dionyf. Ilalicainafr. 

At 
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At the time when thefenate maintained the caufe 
of ufiiry with fo much conftancy, the Romans were chap. it. 
diftinguiihed by an extreme love of frugality, po- 
verty, and moderation : but the conibtution was 
fuch, that the principal citizens alone fupported all 
the expences of government, while the common 
people payed nothing. How then was it polTibie 
to deprive the former of the liberty of purfuing 
their debtors, and at the fame time to oblige them 
to execute their offices, and to fupport the repub- 
lic amidft its moft prcffing neceffities ? 

Tacitus (") fays, that the law of the twelve W- 
bles fixed the intcreft at one per cent. It is evi- 
dent that he was miftaken, and that he took an- 
other law, of which I am going to fpeak, for the 
law of the twelve tables. If this had been regu- 
lated in the law of the twelve tables, why did they 
nor make ufe ot its authority in the difputes which 
afterwards arofe between the creditors and debtors ? 

We find not any veftige of this law upon lend- 
ing at intereft ; and let us have but never fo lit- 
tle knowledge of the hiftory of Rome, we Ihall 
fee that a law like this could not be the work of(,)inthe 
the decemvirs. Rorae^ 

The I.icinian law, made O eight-five years af-'jgs. 
ter that of the twelve tables, was one of thofe 
temporary regulations of which we have fpoken. (-) Unda- 
It ordained, that what had been paid for intereft^p^t^^Liv! 
ffiould be deducted from the principal, and the reft ?• 
tlifcharged by three equal payments. Deience 

In the year of Rome 398, the tribunes Ducllius 
and Menenius caufed a law to be palkd, which Liw», ar- 
reduced the interell to (*) one per cent, per cinittm ttdcC.urj 
It is this law which I'acitus (') confuu.’ids with 

that 
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Book 
XXII. 
Chap, txm 
(i>) Ai-wf/- 
uurana 
ufura. 

(*) As Ta- 
citus Uys, 
Annal. 
lib. 6. 


(<!} In the 
yea; of 
Rome 
663. 


thdt oF the twelve tables, and this was the Brfl: ever 
made by the Romans to fix the rate of intcicll. 
Ten yens after *, this ufury was reduced ond 
half Q) i and in the end entirely aboli(hcd(') ; and 
if we may believe fome authois whom lavy hid 
read, this was under the confulate of ■f* C. Mar- 
tius Rutilius, and Servilius, in the year or 
Rome 41^. 

It fared with this law as with all thofe in v-hich 
the legifiator carries things to excefs ; an infinite 
number of ways were found to elude it. They 
enafted therefore many others to confirm, correft, 
and temper it. Sometimes they quitted J the laws to 
follow the common jinuTicc, at otheis, the com- 
mon practice to follow the laws ; but in this cafe, 
cuftom eafily prevailed. When a man wanted to 
borrow, he found an obfta-lc in t'nc very law made 
in his favour j this law mull be evaded by the 
perfon It was made to fuccour, and by the perfon 
condemned. Sempronius .\fellus, the prruror, hav- 
ing permitted the •' debtors to aft in conformity to 
the laws, was p'ltlun bv the creditors for attempt- 
ing to revive the memory of a feverity that couid 
no longer bn fupporteil. 

I quit the f ity, in order to caft an eye on the 
provinces. 


• Under the ronfuJitc of L Minlnii Torquatos, and C. Phu- 
tiiis, accordiiu; to'/. Liv. iib. 7. Ihis is the Jaw mentioned by 
Tacitu&, Anml lib 6. 

t This law vt paired .’t tb* inlfniKe of M. Genucius, tri- 
bune of the pet pi*.. IJ, Liv lib. 7 towaids the end. 

t Patten jam reitftun trat. Appian, on the Civil 

war, lib. I. 

II Permifit Uvjhus iigcre Applan, on the Civil war, lib. u 
and thf. Epitome of Liv} , lib. 64. 


lhavc 
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I have fomewhere elfe (') obferved, that the 
Roman provinces were exhaufted by a fevere and chap. ait. 
arbitrary government. But this is not all, they 
were alio ruined by a moft fhocking ufury. 

Cicero takes notice ('^), that the inhabitants of (O 'Letters 
Salamis wanted to borrow a fum of money 
Rome, but could not, becaufe of the Gabinian*«. 
law. We muft therefore enquire into the nature 
of this law. 

As foon as lending upon intereft was forbidden 
at Rome, they contrived (®) all forts of means to (') Livy, 
elude the law*, and as their allies (*'), and the C) ibid. 
Latins, were not fubjccl to the civil laws of the 
Romans, they employed a Latin, or an ally to 
lend his name, and perfonate the creditor. The 
law therefore had only fubjecled the creditors to 
a matter of form, and the public weie not re- 
lieved. 

The people complained of this artifice*, and Ma- 
rius Sempronius, tribune of the people, by the 
authority of the fenatc, caufed a plebifcitum to be 
enatfled (') to this purport, that in regard to loans, 0) in the 
the laws prohibiting ufury betwixt Roman citizens, 
fliould equally take place between a citizen and 
an ally, or a citizen and a L.atin. 

At that time they gave the name of allies to 
the people of Italy properly fo called, which ex- 
tended as far as the Arno and the Rubicon, and 
was not governed in the form of a Roman province. 

It is an obfervation of Tacitus (“), that new (') Annal* 
frauds were conftantly committed, whenever any*''^ 
laws were pafl'id for the preventing of ufury. 

Finding themfelvcs debarred from lending or bor- 
rowing in the name of an ally, they focn con- 
trived 
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borrow of Ibmc inhabitant of the pro- 

Chap. aa. VlDCeS. 

To remedy this abufe, they were obliged to ena£t 
O In the a new law; and Gabinius (‘} upon the pafOng of 
(Sitome. famous law, which was intended to prevent 
the corruption of fuffr^s, muft naturally have 
reflcAed, that the bcft way to attain this end, was 
to difcourage the lending upon intcreft : thefe 
were two objefls naturally connedfed ; lor ufury 
^ (n) See Ci- always increafed at the time of elections ("), be- 
^ic» caufe they flood in need of money to bribe the 
lib.4.ep. voters. It is plain, that the Gabinian law had ex- 
15 an (jjg Scnatus Confultum of Marcus Stmpro- 

nius to the provinces, ilnce the people of Salamis 
could not borrow money at Rome, becaufe of 
that very law. Bi utiss, under hdliciuus names, lent 
OOcero them ibnie money [’') at four /rr rent, a month **, 
obtained for that purpoil* two Senatus Con- 
fultums j in the fortntr ot which it was cxprcfsly 
mentioned, that th><5 loan (lionld not be confidcred 
as an evafion of the law and that the go- 
vernor of Sicily fnould determine according to 
the flipulatioiiS mcntic.icd in the bond ol the 
Salaminiar.s. 

As Itndi.':; u- c/n inter, ll fiirbiddcn by the 
Gabinian la\.' b- tween pioviiuials asid Roman ti:i- 
zens, and the jar<er at tl.. t tin c h.id all the 
money of ti'c glohe 10 the.r hands, there was a 
ueceiiity R-r ictnpiing thtm with ll:e bait of ex- 

. * Tompey Ik’Viu* f.cn t.^1* to I.iii" /'liohnryanes, made 

that ivmcc pay Mim thurj -thrrt. /aliic. tuKuts tvciy thnty day:^. 
Or.^u /i//. ill). (p '•I I’b ft ci> II. 

t Ut licqiie bXiAkUw*:., uumiu li.i cib dcdiJtt, fraud! cfllr. 
IhJ, 


tfsivagint 
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travagant intereft, to the end that the avaricious 
might thus lofe fight of the danger of lofing their chap. 
money. And as they were men of great power 
in Rome, who awed the magiftrares, and over- 
ruled the laws, they were emboldened to lend, 
and to extort great ufury. Hence the provinces 
weie I'ucccflively ravaged by every one who had 
any credit in Rome : and as each governor, at 
entering upon this province, publilhed his edifl: *, 
wherein he fixed the rate of intereft in what man- 
ner he plcafed, the legiQature played into the 
hands of avarice, and the latter fervcd the mean 
purpofes of the legiflator. 

But the public bufinefs mult be carried on j and 
wherever a total inaction obtains, the ftate is 
undone. On i'ome occafion the towns, the cor- 
porate bodies, and focietics, as well as private peo- 
ple, were under a neceflity of borrowing ; a nccef- 
fity but too urgent, were it only to repair the 
ravages of armies, the rap.icity of magiflrates, the 
extortions of colledtors, and the corrupt praftices 
daily introduced ; tor never was there at one pe- 
riod fo much poverty and opulence. The fenate, 
being poflcHed of the executive power, granted, 
through iiccefTity, and oftentimes through fa- 
vour, a perniillion ot boi rowing from Roman 
citizens, fo as to enadt decrees for that par- 
ticular [Hirpofe. But even thefe decrees were 
difcrcdiied by the law ; tor they might give 

• Cicero's ecii6t fixed it to one /tr ctnt a month, with in- 
teicft upon luitiell, al the expiiation ot the year. With icgaid 
to the taiiiK'is ol the icpiiblic, he enj;a^;cii them to graTit a 
refpite to Ihtir it the htter tlur not pay at the time 

fixed, heawaided the iiitcrelt mentioned lu the bond. C/r. cid 
Alt. lib. 6. ep. j. 

VoL. II. 


K 


occafion 
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K occafion to' the people’s * infilling upon new rates 
j^hap. 7,1. of intereft, which would augment the danger of 
L)riiig the capital, while they made a faither exten- 
fion of ul'ury. I Ihall ever repeat it, that man- 
kind are governed, not by extremes, but by prin- 
ciples of moderation. 

(•) Leg. He pays leall, fays Ulpian (°), who pays lateft. 

decides the queition, whether uitercft be Jaw- 
fif- ful ; that is, whether the creditor can fell time, and 
the debtor buy it. 


• See what Lucretius fays in the ailV letter to Atticn«, lib. 5. 
There was even a general Scnatiis Confultum, to fix the rate oj 
inteuft at one />er unU a month. Sec the lame letter. 
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BOOK XXIII. 

Of Laws in the Relation they hear to 
the Number of Inhabitants^ 

CHAP. I. 

Of Men and Animals with refpeSl to Mnlti^ 
plication of their Species. 

D elight of human kind (*), and Gods | ook 
above -, Chap, i* 

Parent of Rome, propitious queen of 
love i Lucr. 


* * 


* # 


* 


For when the rifing fpring adorns the mead. 

And a new fcene of nature Hands difplay’d ; 

When teeming buds, and chearful greens appear. 
And weftern gales unlock the lazy year j 
The joyous birds thy welcome firft exprefs, 

Whofe native longs thy genul fire confefs : 

Then favage beafts bound o’er their flighted food. 
Struck with thy darts, and tempt the raging flood : 
All nature is thy gift, earth, air, and fea ; 1 

Of all that breathes the various progeny > 

Stung with delight, is goaded on by thee. j 
O’er barren mountains, o’er the flow’ry plain, "I 
The leafy foreft, and the liquid main, v 

Extends thy uncontroul’d and boundlefs reign. J 
Thro’ all the living regions thou doll move. 

And fcatter’ft where thou go’ft the kindly feeds of 
love. 

K 2 
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Book 
xxin. 
Chap. z% 


(’0 The 
Gara. 
mantes* 
Lib. 1 
cap. S. 


The females of brutes have an almoft conftant 
fecundity. But in the human fpecies, the manner 
of thinking, the character, the paffions, the hu- 
mour, the caprice, the idea of preferving beauty, 
the pain of child- bearing, and the fatigue of a too 
numerous family, obftrudt propagation a thoufand 
difterent ways. 


CHAP. ir. 

Of Marriage. 

T HiE natural obligation of the father to pro- 
vide for his children has eltabliflied marriage, 
which makes known the perfon who ought to fulfil 
this obligation. The people (*') mentioned by 
Pomponius Mela (') had no ocher way of difeo- 
•yeiing him but by refemblance. 

Among civilized nations, the father * is that 
perfon on whom the laws, by the ceremony of 
marriage, have fixed this duty j becaufe they find 
in him the man they want. 

Amongll brutes this is an obligation which the 
mother can generally p.-rform ; but it is much 
more excenfive amongft men. Their children in- 
deed have reafon ; but this comes only by fiow de- 
grees. It it not fufficient to nonrilh them ; we 
mufl: alfo diredf them : they can already live ; but 
they cannot govern themfelvcs. 

Illicit conjundtions contribute but little to the 
propagation of the fpecies. The father, who is 
under a natural obligation to nourifli and educate 
his children, is not then fixed and the mother^ 
With whom the obligation remains, finds a thou- 

• Vu^sr y qn^m uvulU {lem''njlrant% 

fand 
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fand obftacles from (hame, remorfe, the conftralnt ^xhi* 
of her fex, and the rigour of laws ; and befides, Chap. 3, 
(he generally wants the means. and 4, 

Women who have fubmitted to a public profti- 
tution, cannot have the conveniency of educating 
their children : the trouble of education is incom- 
patible with their ftation ; and they are fo corrupt, 
that they can have no protedion from the law. 

It follows from all this, that public continence 
is naturally conneded with the propagation of the 
fpecies. 


CHAP. III. 

Of the Condition of Children. 

T T is a didate of reafon, that when there is a 
marriage, children (hould follow the ftation or 
condition of the father ; and that when there is 
not, they can belong to the mother only *. 

CHAP. IV. 

Of Families. 

I T is almoft every where a cuftom for the wife 
to pafs into the family, of the hufband. The 
contrary is without any inconveniency eftablifhed 
at Formofa C*), where the hufband enters into the('')Da 
family of the wife. 

This law, which fixes the family in a fucceflionpag. 165, 
of perfons of the fame fex, greatly contributes, 
independently of the firft motives, to the propa- 
gation of the human fpecies. The family is a 

• For this reafon, amone nations that have tbves, the child 
almoit always follows the ftation or condition of the mother. 

K 3 kind 
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Book 
XXUI. 
Chap. 5. 


kind of property : a man who has children of a 
fex which does not perpetuate it, is never fatisfied 
if he has not thofe who can render it perpetual. 
Names, whereby men acquire an idea of a thing, 
which one would imagine ought not to perilh, arc 
extremely proper to infpire every family with a 
defire of extending its duration. There are peo- 
ple, amongft whom names diftinguilh families : 
there are others, where they only diftinguilh per- 
fons : the latter have not the fame advantage as 
the former. 


CHAP. V. 

Of the feveral Orders of lauful iphes, 

L aws and religion fometimes eftablilh many 
kinds of civil conjunftions ; and this is the 
cafe among the Mahometans, where there are 
feveral orders of wives, the children of whom are 
diftinguilhed by being born in the houfe, by civil 
contrads, or even by the flavery of the mother, 
and the fublequent acknowledgment of the fa- 
ther. 

It would, be contrary to reafon, that the law 
Ihould ftigmatizc the children for what it approved 
in the father. All thefe children ought therefore 
to fucceed, at leait if fome particular reafon does 
not oppofe it, as in Japan, v/here none inherit 
but the children of the wife given by the emperor. 
Their policy demands that the gifts of the em- 
peror Ihould not be too much divided, becaufc 
they fubjedl them to a kind of fervice, like that 
of our ancient fiefs. 


There 
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There are countries, where a wife of the fe- 
cond rank enjoys nearly the fame honours in a chap, j.-* 
family, as in our part of the world are granted to 
an only conlbrt : there the children of concubines 
are deemed to belong to the firft or principal wife. 

Thus it is alfo edabliihed in China. Filial re- 
fpeft ('), and the ceremony of deep mourning, are (') Da 
not due to the natu.al mother, but to her 
pointed by the law. p. iz^i 

By means of this fiiElion, they have nO baf- 
tard children ; and where foch a fiftion does 
not take place, it is obvious, that a law to legi- 
timate the children of concubines, muft be confi- 
dered as an aft of violence, as the bulk, of the 
nation would be ftigmatized by fuch a decree. 
Neither is there any regulation in thofe countries, 
with regard to children born in adultery. The 
reclufe lives of women, the locks, the inclofures 
and the eunuch.®, render all infidelity to their 
hufbands fo difficult, that the law judges it im- 
poffible. Befides, the fame fword would exter- 
minate the mother and the child. 

CHAP. VI. 

Of Bajiards in different Governments. 

^ I ^ HEY have, therefore, no fuch thing as baf- 
* tards, where polygamy is permitted ; this dif- 
grace is known only in countries, in which a man 
is allowed to marry but one wife. Here they were 
obliged to (Vamp a mark of infamy upon concu- 
binage, and conlequently they were under a ne- 
ceffity of ftigmatizing the iflue of fuch unlawful 
tonjunftions. 

X 4 
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(0 Arifto 
tie, Poli- 
tics» lib. 6 
f«p. 4. 


(0 Ibid, 
lib 3. 
cap. 3. 


In republics, where it is neceffary that there Ihouid 
be the pureft morals, baftards ought to be more 
degraded than in monarchies. 

The laws made againft them at Rome were 
perhaps too fevere, but as the ancient inftitu- 
tions laid all the citizens under a neceflity of mar* 
tying i and as marriages were alfo foftened by the 
permiffion to repudiate, or make a divorce; no- 
thing but an extreme corruption of manners could 
lead them to concubinage. 

It is obfcrvable, that as the quality of a ci- 
tizen was a very confiderable thing in a democra- 
tic government, where it carried with it the fo- 
vereign power, they frequently made laws in re- 
Ipect to the ftate of baftards, which had lefs re- 
lation to the thing itfelf, and to the honefty of 
marriage, than to the particular conftitution of the 
republic. Thus the people have fometimes ad- 
■mitted baftards into the number (*^) of citizens, in 
. order to increafe their power in oppofition to the 
great. Thus the Athenians excluded baftards from 
the privilege of being citizens, that they might 
poflefs a greater fliare of the corn fent them by 
the king of Egypt. In fine, Ariftotle informs 
us (*), that in many cities where there was not a 
fufficient number of citizens, their baftards fuc- 
ceeded to their pofll-llions ; and that when there 
was a proper number, they did not inherit. 

CHAP. VII. 

Of the Father's Confent to Marriage. 

^ I ^ H E confent of fathers is founded on their 
authority, that is, on the right of property. 

It 
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It Is alfo founded on their love, on their reafon, and Book 
on the uncertainty of that of their children, lyhom chap. 7* 
youth confines in a Hate of ignorance, and pallion 
in a ftate of ebriety. 

In the fmall republics, or Angular inftitutions al- 
ready mentioned, they might have laws which gave 
to magiftrates that right of infpedlion over the 
marriages of the children of citizens, which na- 
ture had already given to fathers. The love of 
the public might there equal or furpafs all other 
love. Thus Plato would have marriages regu- 
lated by the magiftrates : this the Lacedxmonian 
magiftrates performed. 

But in common inftitutions, fathers have the dif- 
pofal of their children in marriage : their prudence 
in this refpeft is always fuppofed to be fuperior to 
that of a ftrangcr. Nature gives to fathers a 
defire of procuring fucceflbrs to their children, 
when they have almoft loft the defire of enjoy- 
ment themlelves. In the feveral degrees of pro- 
geniture, they fee themfelves infenfibly advancing 
to a kind of immortality. But what muft be done, 
if oppreftion and avarice arife to fuch a height 
as to ufurp all the authority of fathers ? Let us 
hear what 'I’homas Gage C*) fays in regard to the (h) A New 
condu<ft of the Spaniards in the Weft-Indies. 

According to the number of the fens and daughters indies, by 
that are marriageabhy the fathers tribute is raifed ©ag™** 
and increafed, until they prerdde huflands and voives 
for their fans and daughters^ who, as foon as they * 
are married, are charged with tribute ; which that it 
may increafe, they will fuffer none above fifteen years 
of age to line unmarried. Nay, the fet time of mar^ 
riage, appointed for the Ir.dans, is at fcw'teen years 

for 
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for the many and thirteen for the woman ; alledging 
that they are fooner ripe for the fruit of wedlocky 
and fooner ripe in knowledge and malice y and Jlrength 
for work and fervicCy than any other people. Nayy 
fometimes they force them to marry y who are fcarce 
twelve and thirteen years of agCy if they find them 
well limbed and Jlrong in bodyy explaining a point of 
one of the canonsy which alloweth fourteen and fif- 
teen yearSy Nisi malitia sufpleat .iEtatem, 
He faw a lift of thefe taken. It was, fays he, 
a moft (hamcful affair. Thus in an adiun which 
ought to be the moft free, the Indians are the 
greateft flavcs. 

CHAP. VIII. 

^he fame SubjeSi continued, 

I N England, the law is frequently abufed by the 
daughters marrying according to their own 
fancy, without confulting their parents. This 
cuftom is, I am apt to imagine, more tolerated 
there than any where elle, from a confideration, 
that as the laws have not eftabllflicd a monaftic 
celibacy, the daughters have no other ftate to chufe 
but that of marriage, and this they cannot refufe. 
In France, on the contrary, young women have 
always the rcfource of celibacy ; and therefore the 
law which ordains that they fhall wait for the con- 
fent of their fathers, may be more .agreeable. In 
this light the cuftom of Italy and Spain muft be 
fefs rational ; convents are there eftabiilh-d, and 
yet they may mairy without the conlcnt of their 
fathers. 


CHAP. 
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CHAP. IX. 

Of young women, 

Y oung women who are conciliated by mar- xxuh 
riage alone to liberty and pleafure ; who Chap. 9. 
have a mind which dares not think, a heart which '*’*“'**** 
dares not feel, eyes which dare not fee, ears which 
dare not hear, who appear only to Ihew them- 
Iclves filly, condemned without intermiffion to 
trifles and precepts, have fufficicnt inducements 
to lead them on to marriage : it is the young men 
that want to be encouraged. 

CHAP. X. 

ir/iat it is that determines to Marriage. 

W HEREVER a place is found in which 
two perfons can live commodioufly, there 
they enter into marriage. Nature has a fufEcient 
propen fitv to it, when unreftrained by the diffi- 
culty of fubfiftence. 

A rifing people increafe and multiply extremely. 

This is, becaufe with them it would be a great in- 
conveniency to live in celibacy ; and none to have 
many children. The contrary of which is the cafe 
when a nation is formed. 

CHAP. XL 

Of the Severity of Government. 

M en who have abfolutely nothing, fuch as 
beggars, have many children. 'J'his pro- 
ceeds from their being in the cafe of a riflng peo- 
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Book pie : it cofts the father nothing to give his art to 
Chap. li. his offspring, who even in their infancy are the in- 
ftruments of this art. Thcfe people multiply in a 
rich or fuperftitious country, becaufe they do not 
fopport the burthen of fociety ; but are themfelves 
the burthen. But men who are poor, only be- 
caufe they live under a fevere government ; who 
regard their fields lefs as the fource of their fub- 
liftence, than as a caufe of vexation ; thefe men, 
I fay, have few children : they have not even fub- 
liftencc for themfelves how then can they think of 
dividing it ? they are unable to take care of their 
own perfons, when they are fick ; how then can 
they attend to the wants of creatures whofe in- 
fancy is a continual ficknefs 

It is pretended by fome who are apt to talk of 
things whic.*! they have never examined, that the 
greater ti.c poverty of the fubje^ts, ilie more nu- 
merous their families : that the more they are 
loaded with taxes, the more induftrioufly they en- 
deavour to put themfelves in a ftation in which 
they will be able to pay them : two fophifms, 
which have always deftroyed, and will for ever be 
the deftriidlion of monarchies. 

The feverity of government may be carried to 
fuch an extreme, as to make the natural fentiments 
deftruftive of the natural fentiments themfelves. 
(i) ANew Would the women of (‘) America have refufed to 
the Weft- bear children, had their mailers been Icfs cruel ? 

Indies, by 

Thomas 

Gage, 

P- 97: 

3 d editi 
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CHAP. XII. 

0/ the Number of Males and Females in different 
Countries, 

I Have already obfervcd that there are born book 
in Europe rather more boys than girls. It has 
been remarked, that in * Japan there are born ra- and !■}. 
ther more girls than boys : all things compared, 
there muft be more fruitful women in Japan than 4* 
in Europe, and confequently it miift be more po- 

We are informed ('), that at Bantam there are ten (*) Col- 
girlb to one boy. A difproportion like this muft 
caufe the number of families there, to be to the that ton- 
number of iliofe of other climates, as i to 5 ; the ella- 
which is a nrodiLoous difference. Their families bhfliment 

‘ D of the 

may be much larger indeed; but there muft be Eaft-india 
few men in circumftances fufficient to provide for 
lb large a family. p. 347- 



C H A P. XIII. 

Of Sea-port Toivns. 

T N lea-port towns, where men expofe themfelves 
to a tlio'jfand dangers, and go abroad to live or 
die in dillant climates, there are fewer men than 
women : and yet we fee more children there than 
in ©ther places. This proceeds from the greater 
eale with which they procure the means of fub- 
fillcnce. Perhaps even the oily parts of fifti are 
more proper to furnifh that matter which con- 

• Sec K'vi'ipfcr, who gives a computation of the people of 
Meaco. 

I tributes 
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* tributes to generation. This may be one of the 
Chap. S4.. caufes of the infinite number of people in * Japan 
^j^®®“and China J*, where they live almoft wholly on (™) 
tom.*, filh. If this be the cafe, certain monaftic rules, 
which oblige the monits to live on filh, mull be 
contrary to the luirit of the legiflator himlclf. 

C H A P. XIV. 

Of the ProduSlions of the Rr,rth ’which require 
a greater or lejs Number of Men. 

P Aflurc lands are but little peopled, becaufe they 
find employment only f.'r a few. Corn lands 
employ a great many men, and vineyards infi- 
nitely more. 

It has been a frequent complaint in England 
that the increafe of pafture land diminifiied the in- 
habitants ; and it has been obferved in France, 
that the prodigious number of vineyards is one of 
the great caufes of the multitude of people. 

Thofe countries where coal-pits furnilb a proper 
fubftance for fuel, have this advantage over others, 
that not having the fame occafion for forefts, the 
lands may be cultivated. 

In countries produitive of rice, they are at vafl: 
pains in watering the land ; a great number of 


* Jipan U compofed of a nunibei ifles, wbcie theie are many 
bank's, ai*u ilio fci isiheie citiemely full of hlli. 
f China abounds in uvCiS, 

t The prt p.clt number of the proprietors of bnd, fays bifliop 
Burnet, finding more piofit in itlhnp; tb^•lr wool than their loin, 
incloftd tlitii tUares: thec^nnmons, ic.uly to pcidli wiih hunger, 
rofe up in arms, they infilled on a diviliou of the: lands: ""the 
youn^ kiru, ev^'ii wioteon iI.js fubji j)»oclamarions wcie 

made agau«fi tiv.fc who incloful tiiou laiula. Abnil^> oj the 
-7 the As/fl//..cr.6V. 


men 
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men muft therefore be employed. Be (ides, there Book 
is lefs land required to furnifh fubfiftence for a fa-c^p^V^, 
mily> than in thofe which produce other kinds of 
grain. In fine, the land which is elfewhere em- 
ployed in raifing cattle, ferves immediately for the 
fubfillence of man ; and the labour, which in other 
places is performed by cattle, is there performed 
by men ; fo that the culture of the foil becomes 
to man an immenfe manufaflure. 

CHAP. XV. 

Of the Number of Inhabitants with relation to 
the Arts. 

W HEN there is an Agrarian law, and the 
lands are equally divided, the country may 
be extremely well peopled, though there are but 
few arts ; becaufe every citizen receives from the 
cultivation of hi-, land whatever is neceflary for 
his fubfiitence, and all the citizens together con- 
fume all the fruits of the earth. Thus it was in 
fome republics. 

In our prefent fituation, in which lands are un- 
equally diftribured, they produce much more than 
thofe who cultivate them are able to confume ; if 
the arts, therefore fhould be neglefted, and no- 
thing minded but agriculture, the country could 
pot be peopled. Thofe who cultivate, or employ 
others to cultivate, having corn to fpare, nothing 
would engage them to work the following year : 
the fruits of the earth would not be confumed by 
the indolent ; for thefe would have nothing with 
which they could purchafe them. It is neceflary 
(hen that the arts fhould be elliablifhed, in order 

that 
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produce of the land may be confumed by 
Chap. 15. the labourer and the artificer. In a word, it is 
now proper that many (hould cultivate much more 
than is neceffary for their own ufe. For this pur- 
pofe, they muft have a defire of enjoying fuper- 
fluities •, and thefe they can receive only from the 
artificer. 

The Inachines defigned to abridge art, are not 
always ufeful. If a piece of workmanfliip is of a 
moderate price, fuch as is equa-lly agreeable to the 
maker and the buyer, thofe machines which would 
render the manufafture more Ample, or, in other 
words, diminifti the number of workmen, would 
be pernicious. And if water-mills w'ere not every 
where eftablilhed, I Ihould not have believed them 
fo ufeful as is pretended, becaufe they have de- 
prived an infinite multitude of their employment, 
a vaft number of perfons of the ufe of water, and 
great part of the land of its fertility. 

CHAP. XVI. 

'The Concern of the Legijlafor in the Propaga- 
tion of the Species. 

R egulations on the number of citi- 
zens depend greatly on circumftances. I'here 
are countries, in which nature does all ; the legif- 
lator then has nothing to do. What need is there 
of inducing men by laws to propagation, when a 
fruitful climate yields a fufficient number of in- 
habitants ? Sometimes the climate is more favour- 
able than the foil ; the people multiply, and are 
deftroyed by famine : this is the cafe of China. 
Hence a father fells his daughters, and cxpofts 

his 
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his children. In Tonquin ("), the fame caufes Book. 
produce the fame efFedbs; fo we need not, like the (_hip. 17, 
Arabian travellers mentioned by Renaudot, fearch ( ) 
for the origin of this in their fentiments (*) on voyjgcs, 
the metempl'ychofis. (°)'lb’id 

For the fame reafon, the religion of the iQe of pag. 167* 
Formofa C) does not fuffer the women to bring ^'^1®“ **** 
their children into the world, till they are thirty- tion of 


five years of age : the prieftels before this age, tbat^fon- 
by bruifing the belly, procures abortion. totir^^a 

bliiliment 

CHAP. XVII. 


Of Greece, and the Number of its Inhabitants. 

pnrt. I. 

T^HAT effeifl which in certain countries of an! ,8*8*.' 

A the eaft fprings from phyfical caufes, was 
produced in Greece by the nature of the govern- 
ment. The Greeks were a great nation, com- 
pofed of citie®, each of which had a diftinft go* 
vernment and feparatc laws. They had no more 
the fpirit of conqueft and ambition, than thofe of 
Swiflerland, Holland, and Germany, have at this 
day. In every republic the legillator had in view 
the happinefs of the citizens at home, and their 
power abroad, left it fhould prove inferior * to 
that of the neighbouring cities. Thus, with the 
enjoyment of a fmall territory and great happi- 
nefs, it was eafy for the number of the citizens to 
increafe to fuch a degree as to become burthen- 
fome. This obliged them inceflfantly to fendouc 
colonies f ; and, as the Swifs do nowj^' p let their 


* In valour, difeipline, and military exercife». 
t The Gauls, who were in the fame citcumllancesj a6led ia 
the fame manner. 
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men out to war. Nothing was neglefted that could 
hinder the too great multiplication of children. 

They had amongft them republics, whofe con* 
ftitution was very remarkable. The nations they 
had fubdued were obliged to provide fubfiftence 
for the citizens. The Lacedaemonians were fed 
by the Helotes, the Cretans by the Peiiecians, 
and the Theflalians by the Peneftes. They were 
obliged to have only a certain number of freemen, 
that their flaves might be able to furnifh them 
with fubfiftence. It is a received maxim in our 
days, that it is neceffary to limit the number of 
regular troops ; now the Lacedtemonians were an 
army maintained by the peafants : it was proper 
therefore that this army fhould be limited ; with- 
out this the freemen, who h.rd all the advantages 
of fociety, would increafe beyond number, and 
the labourers be overloaded. 

The politics of the Greeks were particularly 
employed in regulating the number of citizens. 
Plato (’) fixes them at five thoufand and forty, 
and he would have them ftop or encourage pro- 
pagation, as was moft c<;rivcnient, by honours, 
fliame, and the advice of the old men ; he would 
even (') regulate the number of nrarriages, in fuch 
a manner, chat the republic might be recruited 
without being overcharged. 

If the laws of a country, fays Ariftotle (‘), for- 
bid the expofing of childron, the nu.mber of thofc 
brought forth ought to be limited. If they have 
more than the number prefci ibed by law', he ad- 
vifes (*) to make the women mifearry before the 
foetus be formed. 


The 
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The fame author mentions the infamous means Book 
hiade ufe of by the Cretans, to prevent their hav- chap. tr. 
ing too great a number of children; a proceeding 
too indecent to repeat. 

There are places, fays Ariftotle (") again, where (") Poiit. 
the laws give the privilege of being citizens to 
ftrangers, or to baftards, or to thole whofe mo- 
thers only are citizens ; but as foon as they have a 
fufiicient number of people, this privilege ceafes. 

The favages of Canada burn their prifoners ; but 
when they have empty cottages to give them, they 
receive them into their nation. 

Sir William Petty, in his calculations, fuppofes 
that a man in F.ngland is worth what he would fell 
for at Algiers *. This can be true only with rc- 
fpedt to England. There are countries where a 
man is worth nothing, there are others where he 
is worth lefs than nothing. 

c II A p. xvirr. 

Of the State and Number of People before the 
Romans. 

I TALY, Sicily, Afia Minor, Gaul and Ger- 
many, were nearly in the fame ftate as Greece; 
full of fmall nations that abounded with inhabi- 
tants, they had no need of laws to increafe their 
number. 

CHAP. XIX. 

Of the Depopulation of the Globe. 

A L L thefc little republics were fwallowed up 
in a laige one, and the globe infcnfibly be- 
* Sixty pounds fteiling. 
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came dcptipulated : in order to be convinced of 
this, we need only condder the ftatc of Italy and 
Greece, before and after the vidhories of the Ro- 
mans. 

“ You will ajk ff«, fays Livy (*), where the Vol- 
fei could find Joldiers to fupport the war, after 
“ having been fo eft'n defeated. There 7Hufl have 
“ been formerly an infinite number of people in thofe 
“ countries, which at prefent would be little better 
“ than a defart, were it not for a few joldiers and 
“ Roman flaves." 

The oracles have ceafed, fays Plutarch, hecatife 
the places where they fpoke are deflroyed. At pre- 
fent we can fcarcely find in Greece three thoufand 
“ men fit to bear arms." 

“ I fhall not deferibe, fays Strabo Rpirus and, 
“ the adjacent places •, becaufe tbefe countries are in- 
“ tirely deferted. This depopulation, which beganlong 
“ ago, [lill continues ; fo that the Roman foldiers en- 
“ camp in the houfes they have abandoned." We 
find the caufe of this in Polybius, who fays, that 
Paulus /F’lmilius, after his vidlory, deftroyed 
feventy cities of h'.pirus, and carried away a hun* 
died and liity thouland flaves. 

CHAP. XX. 

That the Romans were under a Neceffity of mak- 
ing Laws, to encourage the Propagation of 
the Species, 

II E Romans, by dellroying others, were 
tliernfelves deftioyed : incefl’antly in adtion, 
in the heat of battle, and in the moft violent 
attinipfs, tlvy wore out like a weapon kept con- 
Hantiy in ufe. I (hall 
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T fliall not here fpeak of the attention with which Book 
they applied themfelves to procure * citizens in the 
room of thofe they lolt, of the aflbeiations they 
entered into, the privileges they beftowed, and of 
that immenfe nurfery of citizens, their flaves. I 
(hall mention what they did to recruit the number, 
not of their citizens, but of their men and as 
thefe were the people in the world, who knew befb 
how to adapt their law's to their projeds, an ex- 
amination of their cond 11(3:, in this refpeiSt, cannot 
be a matter of indifference. 

C fl A P. XXI. 

Oy the Laws of the Romans relating to the 
Propagation of the Species. 

T he ancient laws of Rome endeavoured great- 
ly to incite the citizens to marriage. The 
fenatc and the people made frequent regulations 
on this fubje(5b, as Auguftus fays in his fpeech re- 
lated by Dio. (*). ( ) Lib. 

Dionyfius Halicarnaffeus (*) cannot believe, that (.f) Lib. *. 
after the death of three hundred and five of the 
Fabii, exterminated by the Veientes, there re- 
mained no more of this family but one fingle 
child } becaufe the ancient law, which obliged 
every citizen to marry and to educate all his chil- 
dren, f was lUll in force. 

Independently of the laws, the cenfors had a 
particular eye upon marriages, and according to 

• I have treated of this in the ConJIJeratlons on the caufet of the 
ffe and decUnfon of the Roman grandeur, 
t In the year of Rome 277. 

I- ^ 
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the exigencies of the republic engaged them to it 
by * Ibame and by punifliments. 

The corruption of manners that began to take 
place, contributed vaftly to difgufl: the citizens a- 
gainfl: marriage, which was painful to thofe who 
had no tafte for the pleafures of innocence. I'his 
is the purport of that fpeech ('') which Metellus 
Numidicus, when he was cenfor made to the 
people : *''■ If it were pqffible for us to do without 
** wives, we fhould deliver ourfelves from this evtl : 
but as nature has ordained that we cannot live 
very happily with them, nor fubfifi without them, 
we ought to have more regard to our own prefer - 
“ vcition, than to tranfient gratificatiens.” 

The corruption of manners deftroyed the cen- 
foifliip, which was itfelf eftablilhed to deftroy the 
corruption of manners ; for when this depravation 
became general, the cenfor loft his power ('). 

Civil dif.ords, triumvirates, and proferiptions, 
weakened Rome more than any war ftic had hi- 
therto engaged in. They left but few citizens -j*, 
and the greateft part of them unmarried. To re- 
medy this !aft evil, Crrfar and Auguftus re-efta- 
blifli^d the ccnforlhip, and would even be (‘‘) cen- 
fors themfeives. Caefar gave ( ) rewards to thofe 
who had many children. All ( ) women under 
forty- five years ot age, who had neither hulband 
nor children, were lorbid to wear jewels, or to 
ride in litters 5 an excellent method thus to attack 

* Sre viliTit w.'i'' (lone in tins rtf, 5e6f in T. Livy, lib. 45. The 
rpitoiiie 'r. i.svy, lib. 59, Aulus GcIIjus, iib. 1. cap. 6. 
V.tieiius Miximus, lib. 2. cap. 19. 

i C.Tfbf, .if ter the civil war, luving made a furvey of the 
Roman ciuzcns, found there wcic no nujic than one luiudied 
and fifty thoufand htads of families, llorus's epitome or 
lyth dccatl. 

6 celibacy 
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celibacy by the power of vanity. The laws of Book 
A uguftus (') were more prefling : he impofed ( ) 
new penalties on fuch as were not married, and p) Dio, 
increafed the rewards both of thofe who were mar- (hj 
ried, and of thofe who had children. Tacitus calls 
thefe Julian laws (') ; to all appearance they were 736. 
founded on the ancient regulations made by the ^^ogaulnL 
fenate, tlie people, and the cenfors. Annal. 

The law of Auguftus met with innumerable ob- (Ij ,1,^ 
ftacles ; and thirty-four years ('') after it had been 
made, the Roman knights infifted on its being 762 Dio, 
ab('' (lied. He placed on one fide fuch as were **''• s*- 
mat ried. and on the other fide thofe who were not: 
thefe laft appeared by far the greateft number ; 
upon A’hich the citizens were aftonilhed and con- 
founded. Auguftus, with the gravity of the an- 
cient cenfors, addrelTed them in this manner * : 

“ While fuh'cfs and war fnatch away fo many 
“ citizens what mull become of this Jiate if marriages 
“ are no longer contracted? the city d.es not confifl 
“ of hjtifes, of ‘porticos^ of public places, but of 
“ inhabitants. Ton do not fee men, like thofe nten- 
“ tioncd in Fable, fiarting out of the earth to take 
“ (are of your affairs. Tour celibacy is not ow- 
“ ing to the define of living alone : for none of 
'"'‘you eats or feeps by himfelf. Tou only feek 
“ to enjoy yeur irregularities vtulijlurbed. Do you 
“ cite the example of the V eft al 1 irgins ? if you pre- 
“ ferve not the laws of Chaftity, yiu ought to be pti- 
“ nifteea like them. Tou are equally bad citizens, 

“ ubether your examp’ e has an infiutnce on the reft 
“ of the world, or whether it be d.fregarded. My 

* I have abridgeil this fpeech, which is of a tedious length j 
It is to be tound ni Dio, lib. 56. 

L 4 “ only 
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“ only view is the pe/peiuity of the republic. I 
“ have Uunafed the penalties of thofe who have dif- 
“ obeyed ; and with refpe5i to rewards^ they are 
“ ftich, as 1 do not know whether virtue has ever re- 
ceived greater. For lefs will a thoufand men expofe 
“ life itfelf j and yet will not tbefe engage you ta 
“ take a wife, and provid-' for children 

He made a law, which was called after his name, 
Julia, and Papia Poppaa, from the names of the 
I confuls {■) for part of that year. 'Fhe greatnefs 
of the evil appeared, even m their being elected ; 
Dio (") tells us, that they were not married, and 
that they had no children. 

This decree of Auguflus was properly a code 
of laws, and a fyflematic body of all the regula- 
tions that could be made on this fubjedl. The 
Julian * laws were incorporated into it ; and re- 
ceived a greater ftrength. It was fo extenfivc in 
its ufe, and had an influence on fo many things, 
that it formed the fineft pait of the civil law of 
the Romans. 

We find i parts of it difpetfed in the precious 
fragments of Ulpian, in the laws of the Digeft, 
collefted from authors who wrote on the Papian 
laws, in the hiflorians and others who have cited 
them, in the Theodofian code, which abolifhed them, 
and in the works of the fathers, who have cenfured 
them, without doubt, from a laudable zeal for the 
things of the other life, but with very little know- 
ledge of the affairs of this. 

* The 14th title of the fragments of Ulpian diftinguiibes very 
r'lgbtly between the Julian and the Papian law. 
t James Godfrey has made a colleftion of thefe. 


Thefe 
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Thefe laws had many heads *, of which we xxxiij 
know thirty-five. But to return to my fubjedt as chap. ai. 
fpeedily as poflible, I lhall begin with that head, 
which AuKis Geliius (") informs us was the fe-(")Lib *. 
venth, and relates to the honours and rewards 
granted by that law. 

The Romans, who for the moft part fprung 
from the cities of the Latins, which were La- 
cedtcmonian (“j colonies, and had received a (o)Dionyf. 
part of their laws even from thofe cities i", had, 
like tlie Lacedaemonians, fuch veneration for old 
age, as to give it all honour and precedency. 

When the republic wanted citizens, flie granted 
to marriage, and to a number of children, the 
privileges which had been given to age C). She (0 Auius 
granted fome to marriage alone, independently of 2“”’ 
the children which might fpring from it: this cap. 15. 
was called the right of hufbantis. She gave 
others to thofe who had any children, and larger 
ftill to thofe who had three children. Thefe three 
things muft not be confounded. Thefe laft had 
thofe privileges which married men conftantly en- 
joyed ; as for example, a particular place in the 
theatre C) j they had thofe which could only be (s) Saeto- 
enjoyed by men who had children j and which 
none could deprive them of but fuch as had a cap. 44. 
greater number. 

Thefe privileges were very extenfive. The mar- 
ried men, who had the moft children, were always 
preferred whether in the purfuit, or in the excr- 

• The 35th IS cited in the 19th law de fttu nuptiarum, 

t The deputies of Rome, who were lent to learch into the 
laws of Greece, went to Athens, and to the cities of Ital>. 

I Tacitus, lib. 2. Vt numerus libciarum in candidtiiis prig* 
poUerety quod lex jubthat, 

^ Life 
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Book cife of honours. The conful, who had the moft 
cbap, ti. numerous offspring, was the (') firft who received 
0) Auius the fafces ; he had his choice of the (^) provinces : 

fenator, who had moll children, had his name 
cap. 15. writien firft in the catalogue of lenators, and was 
tus A^nn S^'^’ng his opinion (') in the fenate. 

Jib.* 15. ' They might even Hand fooner’than ordinary for an 
LawV becaufe every child gave a difpenfation of a 

5. t/g be- year (“). If an inhabitant of Rome had three chil* 
turton. dren, he was exempted from all troublefomc of- 
l 2 iv»* fF. fiecs D. The free-born women who had three chil- 
demnonb. dren, and the freed-women who had four, palled f/) 
out of that perpetual tutelage, in which they had 
devacati- been (*) held by the ancient laws of Rome. 
aij-ifmT- As they had rewards, they had alfo penalties *. 
jurum. Thofe who were not married, could receive no ad- 
m vanr.jge from the will of any perfon that was not 
tit 29 §3. a relation f ; and thofe who, being married, had 
( ) no children, could receive only haUf. The Ro- 
otNuuw. mans, fays -Plutarch ||, marry only to w heirs, and 
not to have them. 

The advantages which a man and his wife might 
receive from each other by will §, were limited by 
law. If they had children of each other, they 
might receive the whole 5 if not, they could re- 
ceive only a tenth part of the fucceffion on the ac- 


See the fraernents of IJlpian, tit. 14, 15, 17, nnd 18. 

which coinpoTe one ot the moit valuable pieces ol the ancient civil 
la,v of the Romans, 

1 Sozom. Ill), i. cap 9. they could receive from their relations. 
ot UtpiaTi^ux, 16. § i. 

X ^ 07 om. III). 1. Clip. 9. Sc leg. unic. cod. Theod. (fe pee* 
nis c^lib orbit. 

li Mcrai ^uorksi of the love of fathers towards their children. 

§ See a more paiticular account of this in the tiagin. oi Ulpian, 
tit. 15. and i6. 


counC 
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/count of marriage 5 and if they had any "^children Book 
by a former venter> as many tenths as they had ch^Vai. 
children. 

If a hulband abfented himfelf (*) from his wife (j)Fra^m. 
on any other caufe than the affairs of the republic, 
he could not inherit from her. § >« 

The law gave to a furviving hufband or wife 
two years * to marry again, and a year and a half 
an cafe of a divorce. The fathers who would not 
fuffer their children to marry, or refufed to give 
their daughters a portion, were obliged to do it by 
the magittrates 

They were not allowed to betroth, when the (l’)SeeDio, 
marriage was to be deferred for more than two no 736!"* 
years (*’) j and as they could not marry a girl till 
ihe was twelve years old, they could not be be- vio, cap. 
throthed to her, till flie was ten. The law would 
not fuffer them to trifle (') to no purpofe ; and iib. 14.’ 
under a pretence of being betrothed, to enjoy 
the privileges of married men. the fpeech 

It was ct ntiary to law, for a man of fixtyg„j^“* 
to marry (■'J a woman of fifty. As they had given s®* 
great privileges to married men, the law would o^uipfaU* 
not fuffer them to enter into ulelefs marriages. For tit.iS.and 
the fame reafon, the Calvifian Senatus Co 7 tfultum de- iaw,*cod. 
dared the marriage of a woman above fifty, with 
a man Icfs than fixty, to be (') unequal : fo that ofuipifn, 

lit. 16. 

* Fragm of tit. 14.. Itfceras the fiifl Julian laws allow- 

ed three ytais Speech of Augufus in Dto^ lib. 56. Sifctonuts, life 
q) AnqufiuSf cap. 34. Other Julian laws granted but one year : 
the Papun law gave two. Fr/igm. o/UIpUti, tit 14. I'liel’c laws 
were nor agreeable to the people j Auguitns tlier^loie loftened or 
fliengthcntd them, as they were more 01 leis dilpofed to comply 
with thtm. 

f [ his was the 35th head of the Papian law. Leg. 19. ff. 

Ac rt!u uhpuaruth* 


a woman 
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Book a woman of fifiy years of age could not marry. 
Chap, ai. without incurring the penalties of thefe laws. Ti- 
{') See berius added ('^) to the rigour of the Papian law, 
i*n Clan-* prohibited men of fixty, from mariying wo- 
dio, cap. men under fifty; fo that a man of fixty could 
(5) See •I' iifiy c^fe whatfnever, without incur- 

suttoni- ring the pei-a!ry But Claudius abrogated (*) this 
cidud^L°^law made under Tibeiius. 

All thefe regulations were more conformable to 
Fijgm. of the climate o; Inly, than to that of the North, 
tit**iT §3 where a man of fixty years of age has Itill a con- 
( •) Dio, fidcrable degree of flrength ; and where women of 
Frag?i of always paft child bearing, 

cipianj That they might not be unneceflarily limited in 
* ^ A i choice they were to make, Auguftus permitted 
guftus's all the free-born citizens, who were not fenators 
iii^Dio marry freecl-women ('). The Papian ('‘) law 
111), ss! forbad the fenators marrying freed-women, or thofe 
{<)Fragm. viho had been brought up to the ftage ; and from 
rap!*?;?"’ the time of (‘) Ulpian, free-born perfons were for- 
*4* h*v marry women who had led a diforderly life, 

u.Jcritu who had played in the theatre, or who had been 
nupuaruttt. condemned by a public fentence. This muft have 
of Ulpf^i been eftablifiied bv a decree of the fenate. During 
and'16 republic they had never made laws 

like thefe, bccaufe the cenfors correfted this kind 
of diforders as foon as they arofe, or elfe prevented 
their rifing. 

(m) See Conftantine (") made a law, in which he com- 
prehended, in the prohibition of the Papian law, 
natur.Rb. not only the fenators, but even fuch as had a 
confiderable rank in the ftate, without mention- 
ing perfons in an inferior ftation : this conftituted 
the law of thofe times. Thefe marriages were 

therefore. 


tit. 13. 
and j6. 


(m) See 
La IV 1. in 
cod. Je 
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therefore no longer forbidden, but to the free-born Book 
comprehended in the law of Conftantine. Jufti- chap. *1. 
nian (”) however abrogated the law of Conllantine, (")Novell. 
and permitted all forts of perfons to contradl: thefe*^^’ 
marriages : and thus we have acquired fo fatal a 
liberty. 

It IS evident, that the penalties inflided on fych 
as married contrary to the prohibition of the law, 
were the fame as thofe inflidled on perfons who did 
not marry. Thefe marriages did not give them any 
civil advantage ; for the dowry (^) was confif- (°) 
cated after the death of the vvife. Vp 'enb. U- 

Aiiguflus having adjudged the fucceflion and 
legacies of thofe, whom thefe laws had declared of Ulpian, 
incapable, to the public treafury they had the 
appearance rather of fifeal, than of political and ot uipfanl 
civil laws. The difguft they had already con- *'^**®*^** 
ceived at a burden which appeared too heavy, was book* »6. 
increafed by their feeing themfelves a continual *3- 
prey to the avidity of the treafury. On this ac- 
count, it became necefl'iry, under Tiberius, that •f 
thefe laws fliould be ioltened, that Nero (hould 
kflen the rewards given out of the treafury to 
the J informers, tlvit Trajan (') fliould put a ftop(OSeePii- 
to their plundering, that Sevcius || fliould alfo mo- 
derate thefe laws, and that the civilians fliould cun- 


• Except in certain caffs. See the of Ulpian^ tit. x8. 

and the only law in Li*/, d: Cadtic, tulIrn.L 

t Relalutn Je muderanJa Pap>d Popp^rd, Tacit. Annal. lib* 3. 
pige 117. 

J lie reduce^ them to the ronitli part. Siui::i:ds in Nerone, 
cap. 10. 

II Severus extended even to twentv-five vear*; for the males, 
and to twenty for the females, the time fixed by the Papian law, 
as we fee by coinpaiing the qJ Ulp:a\, til. 16. with what 

1 eitullian fays, /tpoU cap. 4. 


4 
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Book Oder them as odious, and in all their decilions 

TnCTJJ 

Cbap.ai. hteral rigour. 

Befides, the emperors enervated * thefe laws, by 
the privileges they granted, of the -rights of huf- 
bands, of children, and of three children. More 
(') See the than this, they gave {^) particular pei Tons a dif- 

the penalties of thefe laws. But 
Muptiarum. the regulations eftabliflied for the public utility, 
feemed incapable of admitting an alleviation. 

It was highly reafonable, that they fhould grant 
the rights or children to the veflals f, whom reli- 
gion retained in a neceflary virginity : they gave, 
in the fame manner, the privilege of J married 
men to foldier."!, becaufe they could not marry. It 
was cuftomary to exempt the emperors from the 
conflraint of certain civil laws. Thus Auguftus 
was freed from the conftraint of the law, which 
(') l-eg* limited the power of ( ) enfranchifing, and of that 
which fct bounds to the right of (“) bequeathing 
teftament. Thefe were only particular cafes : 
Od!o* but, at lad, difpenf.itions were given without dif- 
!*>>• 55- crction, and the rule itfclf became no more than 


an exception. 

The fcfts of philofophers had already intro- 
duced in the empire a difpofr.ion that eftranged 
them from bufinefs ; a dilpufttion which could not 


• P. Scipio, thecenfor, complains, in bis fpeech to the people, 
of the abur«*s which were already introduced j that they received 
the fame piiviiegcs lot adopted, as for ndtuud childien. Aulus 
Cell itSy hb. 5. cap 19. 

f Auguftus, in the Papian law, gave them the privilege of 
inotheis. See Dw, hb. 66. Nnina had granted tnein the ancient 
privilege of women who had thnc children, that is, of having no 
guardian. Plutarch^ Iije 0} Nu»:a, 

X This wasi gi anted them by Claudius. DtOy lib. 6o. 
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gain ground in the time of the * republic, when Book 
every body was employed in the arts of war and ci,ap. »i. 
peace From hence arofe an idea of perfedion, as 
connefted with a life of fpeculation ; from hence 
an eftrangement from the cares and embaraflments 
of a family. The Chriftian religion coming after 
this philofophy, fixed, if I may make ufe of the 
expreflion, the ideas which that had only pre- 
pared. 

Chriftianity ftamped its charafter on jurifpru- 
dence ; for empire has ever a connexion with the 
priefthood. This is vifible from the Theodofian 
code, which is only a colledion of the decrees of 
the Chriftian emperors. 

A panegyrift (*) of Conftantine fays to that em- (') Nwa- 
pcror, “ Tour laws were made only to coneSl vice, 

“ and to regulate manners: you have ftripped the^o"^"- 
“ ancient laws of that artifice y which feemed to have fil. 

“ no other aim than to lay fnares for fimpiicity." 

It is certain, that the alterations made by Con- 
ftantine took thtir rife, either from fentiments re- 
ladng to the eftablifhment of Chriftianity, or from 
ideas conceived of its peifcftion. From the firft, 
proceeded thofe laws which gave fuch authority to^j 
bilhops, and which have been the foundation of Liw i, i, 
the ecclefiaftical jurifdiftion ; from hence thofe 
laws which weakened paternal authority ('), by de-^*"' 
priving the father of his property in the pofleflions 
of his children. To extend a new religion, they 

^ quet>e/,ens9 

were obliged to take away the dependance ot chil- Ui.imiX 

dren, who are always leaft attached to what is al- m'tii.* 
ready eftabliflied. f.iii)eu>atf, 

eie b.tus 

• See, ill Cicero's Offices, his fentiments on this fpirit of foe- 
culaticu. jcfffiii Of 

, ,, quituhtur, 

I he 
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Book 
XXIU. 
Chap. si. 

( ) I-eg- , 

unic. cpd. 
Tlieod. de 
Infirm, 
jan. calib. 
C? orbit. 
<0 Sozq- 

iiienusp* 
page 27, 


(•)Lcg.2. 
& 3. cod* 
*Ihtod. de 
jur, hbtr. 

(0 I eg- 

S.)nciniuS| 
cod. de 
nuptiis. 

( ) Novella 
127. cap. 

3 Novell. 
tiS. c. 5 * 


The laws made with a view to Chriftian perfec- 
tion, were more particularly thofe by which the (*) 
penalties of the Papian laws were abolilhed ; the 
unmarried were equally exempted from them, with 
thofe who being married had no children. 

I'befe laws were eftablifljedy fays an ecclefiaftic 
“ (') hiltorian, as if the multiplication of the human 
“ fpecies was, an effe£i of our care \ injlcad of being 
“ fenfible that the number is increafed or diminiflsed, 
“ according to the order of providence." 

Principles of religion have had an extraordinary 
influence on the propagation of the human fpecies. 
Sometimes they have promoted it, as amongft the 
Jews, the Mahometans, the Gaurs, and the Chi- 
nefe t at others, they have put a damp to it, as 
was the cafe of the Romans upon their tonverfion 
to Chriftianity. 

'J'hey every where inceflantly preached up con- 
tinency ; a virtue the more perfect, becaufe in 
its own nature it can be praftifed but by very 
few. • 

Conftantine had not taken away the decimal 
laws which granted a greater extent to the dona- 
tions between man and wsfe, in proportioj> to the 
number of their children : Tlicodofius the younger 
if) abrogated even thefe laws. 

Juflinian declared all thofe marriages {‘) valid, 
which had been prohibited by the Papian laws. 
Thefe laws require people to marry again : Jufti- 
nian granted ('') privileges to thole who did not 
marry again. 

By the ancient inflitutions, the natural right 
which every one had to marry, and beget children, 
could not be taken away. Thus when they receiv- 
ed 
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ed a (*) legacy, on condition of not m?rrying, or 
when a patron made his (J) freed man fwear, that Chap. 2*1. 
he would neither marry nor beget children, 

Papian law annulled both the (®) condition and ««<//<• sf 
the oath. The claules, on continuing in widowhood, j. 
eftablilhed amongft us, contradift the ancient law, 
and defcend from the conflitutions of the emperors, 
founded on ideas of perfedlion. ( ) Paul, in 

<n, ■ t r ■ /- I "" fenten- 

There is no law that contains an exprels abro> ces, iih. 3. 
gation of the privileges and honour.', which the^'^'^'^'^* 
Romans had granted to marriag'^s, and to a num- 
ber of children. But where celibacy had the pre- 
eminence, mairiage could not be held in honour; 
and fince they could oblige rlv oi, leers of the pub- 
lic revenue to rencunce fo many advantages by the 
abolition of the penalties, it is eafy to perceive, 
that with yet greater eal'e they might put a flop to 
the rewards. 

The fame fpiritual reafon which had permit- 
ted celibacy, foon impofed it even as neceflary. 

God forbid, that I Ihould here fpeak againft ce- 
■libacy, as adopted by religion : but who can be 
nient, when it is built on libertinifm ; when the 
two fexes corrupting each other, even by the na- 
tural fenfations themfelves, fly from a union which 
ought to make them better, to live in that which 
always renders them worfe ? 

It is a rule drawn from nature, that the more the 
number of marriages is diminilhed, the more cor- 
rupt are thofe who have entered into that ftate : 
the fewer married men, the lefs fidelity is there in 
marriage ; as when there are more thieves, more 
thefts are committed. 


VoL. II. 


M 
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CHAP. XXII. 

Of the Expq/ing of Children. 

\xni* TP ^ ^ Roman policy was very good, in relpedt 
Chap. *4. to the expofing of children. Romulus, fays 
quitleTof Halicamafleus laid the citizens un- 

Rome, der an obligation to educate all their male chil- 
*' dren, and the eldeft of their daughters. If the 
infants were deformed and monftrous, he permit- 
ted the expofing them, after having (hewn them to 
five of their nearefl neighbours. 

(■) Anti- Romulus did not fuffer (*) them to kill any in- 
Rorn'r**^ fants under three years old: by which means he 
hb. 4,’ reconciled the law that gave to fathers the right 
over their children of life and death, with that 
which prohibited their being expofed. 

(i) Lib. 9. We find alfo in Dionyfius Halicamafleus 

that the law which obliged the citizens to marry, 
and to educate all their children, was in force in 
the 277th year of Rome : we fee that cuftom had 
reflrained the law of Romulus, which permitted 
them to expofe their younger daughters. 

We have no knowledge of what the law of the 
twelve tables (made in the year of Rome 301), 
appointed with refpeft to the expofing of children, 
OLib. 3. except from a paffageof Cicero ('), who, fpeaking 
de ifgtb, office of tribune of the people, fays, that 

foon after its birth, like the monftrous infant of 
the law of the twelve tables, it was ftifled : the 
infant that was not monftrous, was therefore pre- 
ferved, and the law of the twelve tables made no 
alteration in the preceding inftitutioiis. 


“ the 
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“ 1‘be Germans y fays Tacitus (”), never expofe ^jj'‘ 
“ their children', amongjl them, the bejl manners havec^ap *3. 
“ more force, than in other places the bejl 
The Romans had therefore laws againft this cuf-w«». 
tom, and yet they did not follow them. We find 
not any * Roman law, that permitted the expofing 
of children : this was, without doubt, an abufe 
introduced towards the decline of the republic, 
when luxury robbed them of their freedom, 
when wealth divided was called poverty, when the 
father believed that all was lolt which he gave 
to his family, and when this family was diftindl 
from his property. 

CHAP, xxiir. 

Of the State of the World after the Dejlruciion 
of the Romans. 

T he regulations made by the Romans toin- 
creafe the number of their citizens, had their 
effect, while the republic, in the full vigour of 
her conftitution, had norhing to repair but the 
lofles file fuftained bv her courage, by her intrepidi- 
ty, by her firmnefs, her love of glory, and of vir- 
tue. But foon the wifeft laws could not re-eftablifh 
what a dying- republic, what a general anarchy, 
what a military government, what a rigid em- 
pire, what a proud defpotic power, what a fee- 
ble monarchy, what a fiupid, weak, and fuperfti- 
tious court had furceffively pulled down. It might 
indeed be faid, that they conquered the world only 
to weaken it, and to deliver it up defencelefs to 

• Tbfr'* h not any title on ihi.'i fiibjtil in tho Digeft ; tiiJ« 
of tilt ( o le fa; s nothing of it, no more tlnn tht Novds 

M 2 bar- 
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XMu' The Gothic nations, the Getes, the 

Chap. #+. Saracens, and Tartars, by turns harraffed them : 
and Toon the barbarians had none to deftroy but 
baibarians. Thus, in fabulous times, after the 
inundations and the deluge, there arofe out of 
the earth armed men, who exterminated one an- 
other. 


CHAP. XXIV. 

^he Changes which happened in Europe, with 
regard to the Number of the Inhabitants, 

T N the ftate Europe was in, one would not ima- 
gine it poffible for it to be retrieved ; efpecially 
when under Charlemain it formed only one vaft 
empire. But by the nature of gf'vernment at that 
time, it became divided into an infinite number of 
petty fovereignties ; and as the lord or fovereign, 
who refided in his village, or city, was neither 
great, rich, powerful, nor even fafe, but by the 
number of his fubjects ; every one employed him- 
fclf with a fingular attention to make his little 
country flourifli. This fucceeded in fuch a man- 
ner, that notwithftanding the irrcgulariries of go- 
vernment, the want of that knowledge, which has 
fince been acquired in commerce, and the nume- 
rous wars, and dilbrders iuceflantly arifing, molt 
countiics of Europe were better peopled in thole 
days, than they are even at prefent. 

1 have not time to treat fully of this fubjeJf. But 
(») Intro- I cite the prodigious armies engaged in the cru- 
duction to faJes, compol'ed of men of all countiics. PulFen- 
orEurope^ dorf (") fays, that in the reign of Charles the IX. 
there were in France twenty millions of men, 

of France, ^ ' 


It 
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Ft is the perpetual reunion of many little Hates 
that has produced this diminution. Formerly, every 
village of France was a capital ; there is at prefent 
only one large one : every part of the ftate was a 
center of power } at prefent, all has a relation to 
one center ; and this center is, in fome meafurc, 
the ftate itfelf. 

CHAP. XXV. 

T!he fame SubjeSi continued. 

E urope, it is true, has for thefe two ages 
paft greatly increafed its navigation : this 
has both procured and deprived it of inhabitants. 
Holland fends every year a great number of ma- 
riners to the Indies ; of whom not above two 
thirds return : the reft cither perifli or fettle in 
the Indies. The fame thing muft happen to every 
other nation concerned in that trade. 

We muft not judge of Europe as of a par- 
ticular ftate engaged alone in an excenfive navi- 
gation. This ftate would increafe in people, be- 
caufe all the neighbouring nations would endea* 
vour to have a (hare in this commerce *, and ma- 
riners would arrive from all parts. Europe, fepa- 
rated from the reft of the world by religion *, by 
vaft feas, and defarts, cannot be repaired in this 
manner. 

• Mahometan countries furround it almoft on every (ide* 
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Book 
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Chap, ft 5* 


CHAP. 



i66 


THE SPIRIT 


CHAP. XXVI. 

Confequences. 

XHii'' TT ^ conclude, that Europe 

Chap. ai. A is at prefent in a condition to require laws to 
»7.apdz8.|^g made in favour of the propagation of the hu- 
man fpecies. The politics of the ancient Greeks 
inceflantly complain of the inconveniencies at- 
tending a republic, from the cxceflive number of 
citizens ; but the politics of this age call upon us 
to take proper means to increafe ours. 


CHAP. XXVII. 

Of the Law tnade in France to encourage the 
Propagation of the Species. 


(*) Thej T E W I S XIV. appointed (°) particular pen- 
jfi'w.ln children, and 

favour of much larger to fuch as had twelve. But it is 
marriages. fufficient to reward prodigies. In order to 
communicate a general fpirit, which leads to the 
propagation of the fpecies, it is neceflary for us to 
eftablifli, like the Romans, general rewards, or 
general penalties. 


CHAP. XXVIII. 

By what Means we may remedy a Depopulation. 

*\ 7 ^HEN a ftate is depopulated by particular 
^ ' accidents, by wars, peflilence, or famine, 
there are ftill refources left. I'he men who re- 
main may preferve the fpirit ol induftry ; they 
may feek to repair their misibi tunes, and cala.. 
1 mity 
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mity itfelf may make them become more induf- 
trious. This evil is almoil incurable, when the Chap. zS. 
depopulation is prepared before-hand by interior 
vice and a bad government. When this is the 
cafe, men perKh with an inlenfible and habitual 
dileafe : born in mifery and weakncfs, in violence, 
or under the influence of a wicked adminiflration, 
they fee themfelves deftroyed, and frequently 
without perceiving the caufe of their deftruffion. 

Of this we have a melancholy proof, in the coun- 
tries defolated by delpotic power, or by the ex- 
ceflive advantages of the clergy over the laity. 

In vain fliall we wait for the fuccour of chil- 
dren yet unborn, to re-eftablilh a ftate thus de- 
populated. There is not time for this ; men in 
their folitude are without courage or induftry. 

With land fufficient to nourifli a nation, they 
have fcarccly enough to nourilh a family. The 
common people have not even a property in the 
miferies of the country, that is, in the fallows 
with which it abounds. The clergy, the prince, 
the cities, the great men, and fome of the princi- 
pal citizen'5, infenlibly become proprietors of all 
the land which lies uncultivated : the families who 
are ruined have left their fields j and the labour- 
ing man is defticute. 

In this fituation they (hould take the fame mea- 
fures throughout the whole extent of the empire, 
which the Romans took in a part of theirs ; they, 
fhould pradife in their diftrefs, what thefe ob- 
ferved in the midft of plenty ; that is, they Ihould 
diftribute land to all the families who are in want, 
and procure them materials for clearing and cul- 
tivating it. This diftribution ought to be con- 

M 4 tinned 
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tinued fo long as there is a man to receive it j and 
in fuch a manner, as not to lofe a moment, that 
can be induftiioufly employed. 

CHAP. XXIX. 

Of Hofpitals. 

A Man is not poor becaufe he has nothing, but 
becaule he does not work. The man who 
without any degree of wealth has an employment, 
is as much at his eafe as he who without labour 
has an income of a hundred crowns a year. He 
who has no fubftance, and yet has a trade, is 
not poorer than he who, polTefles ten acres of 
land, is obliged to cultivat-' it for his fubfiftence. 
The mechanic, who gives his art as an inheritance 
to his children, has left them a fortune, which is 
multiplied in proportion to their number. It is 
not lo with him, who having ten acres of land, 
divides it amongft his children. 

In trading countries, where many men have no 
other fub.' Hence but from the arts, the ftate is 
frequently obliged to fupply the neceflities of the 
aged, the fick, and the orphan. A well-regulated 
government draws this fupport from the arts 
themfelves. It gives to fome fuch employment 
as they are capable of pei forming j others are 
taught to work, and this teaching of itfelf be- 
comes an employment. 

The alms given to a naked man in the ftreet do 
not fulfil the obligations of the ftate, which owes 
to ever citizen a certain fubfiftence, a proper 
nounfiiment, convenient cloathing, and a kind of 
life not incompatible with health. 


Aurengzebe 



OF LAWS. 


Aurengzebe C) being afked, why he did not * 
build hofpitals, faid, “ I will make my empire 
“ rich^ that there Jhall he no need of hofpitals.'' Hej^hn*****^ 
ought to have faid, I will begin, by rendering my Chardin's 
empire rich, and then I will build hofpitals. ^7o'’Per- 

The riches of the ftate fuppofe great indufl:ry.^*» 
Amidft the numerous branches of trade, it is im- 
pofTible but fome muft fuffer ; and confequently 
the mechanics muft be in a momentary neceffity. 

Whenever this happens, the ftate is obliged to 
lend them a ready afliftance ; whether it be to 
prevent the fufferings of the people, or to avoid 
a rebellion. In this cafe hofpitals, or fome equi- 
valent regulations, are neceflary to prevent this 
mifery. 

But when the nation is poor, private poverty 
fprings from the general calamity ; and is, if I 
may fo exprefs myfelf, the general calamity it- 
felf. All the hofpitals in the world cannot cure 
this private poverty; on the contrary, the fpi- 
rit of indolence, which it conftantly infpires, in- 
creafes the general, and confequently the private 
mifery. 

Henry VIII. (’) refolving to reform the church 
of England, ruined the monks, of themfclves aH/)?. «/ 
lazy fet of people, that encouraged lazinefs in^',*^f''* 
others ; becaufe, as they praftifed hofpitality, an 
inBnice number of idle perfons, gentlemen and 
citizen*:, fpent their lives in running from convent 
to convent. He demolilhed even the hofpitals, in 
which the lower people found fubfiftence, as the 
gentlemen did theirs in the monafteries. Since 
thefe changes, the fpirit of trade and induftry has 
been eftablilhed in England. 

At 
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At Rome, the hofpitals place every one at his 
cafe, except thofe who labour, except thofe who 
are induftrious, except thofe who have land, ex- 
cept thofe who are engaged in trade. 

I have obferved, that wealthy nations have need 
of hofpitals, becaufe fortune fubjedls them to a 
thoufand accidents : but it is plain, that tranfient 
afliftances are much better than perpetual founda- 
tions. The evil is momentary ; it is neceflary, 
therefore, that the fuccour fliould be of the fame 
nature, and that it be applied to particular ac- 
cidents. 
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BOOK XXIV. 

Of Laws as relative to Religion^ conji- 
dered in itfelf and in its DoBrines. 

CHAP. I. 

Of Religion in general. 


A S amidft feveral degrees of darknefs we may Book 
form a judgment of thofe which are the f>^ p!\l 
lead thick, and among precipices, which 
are the lead deep ; fo we may fearch among 
falfe religions for thofe that are mod conformable 
to the welfare of fociety ; for thofe which, though 
they have not the eflfeft of leading men to the fe- 
licity of another life, may contribute mod to their 
happinefs in this. 

I (hall examine therefore the leveral religions of 
the world, in relation only to the good they pro- 
duce in civil fociety •, whether I fpeak of that which 
has its root in heaven, or of thofe which fpring 
from the earth. 

As in this work, I am not a divine, but a poli- 
tical writer, I may here advance things which are 
no otherwife true, than as they correfpond with a 
worldly manner of thinking, not as confidered in 
their relation to truths of a more fublime nature. 

With regard to the true religion, a perfon ol 
the lead degree of impartiality mud fee, that I 
have never pretended to make its intereds fubmit 

to 
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to thofe of a political nature, but rather to unite 
Qhap.».* them} now, in order to unite, it is necelTary that 
we ihould know them. 

The Chriftian religion, which ordains that men 
(hould love each other, would, without doubt, 
have every nation bleft with the beft civil, the 
beft political laws ; becaufe thefe, next to this re- 
ligion, are the greatcft good that men can give 
and receive. 


CHAP. II. 

A Paradox of Mr. BayleV. 

(>) TV^ (*) Bayle has pretended to prove, that it 
M*the^** better to be an atheift than an idolater ; 

comet, that is, in other words, that it is lefs dangerous 
to have no religion at all, than a bad one. “ / 
had rather t faid he, it Jhotild be faid of me, 
that I had no exiftence^ than that I am a 
“ villajn.'* This is only a fophifm, founded on 
this, that it is of no importance to the human 
race to believe that a certain man exifts -, whereas 
it is extremely ufeful for them to believe the ex- 
iftence of a God. From the idea of his non- 
exiftence, immediately follow's that of our inde- 
pendence; or, if we cannot conceive this idea, 
that of difobedience. To fay that religion is not 
a reftraining motive, becaufe it does not always 
reftrain, is equally abfurd, as to fay, that the civil 
laws are not a reftraining motive. It is a falfe 
way of reafoning againft religion, to colleft, in a 
large work, a long detail of the evils it has pro- 
duced, if we do not give, at the fame time, an 
enumeration of the advantages which have flowed 

from 
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from it. Were I to relate all the evils that have 
arifen in the world from civil laws, from mo- chap, a.* 
narchy, and from republican government, I might 
tell of frightful things. Were it of no advantage 
for fubjedts to have religion, it would ftill be of 
fome, if princes had it, and if they whitened with 
foam the only rein which can reftrain thofe who 
fear not human laws. 

A prince who loves and fears religion is a lion, 
who ftoops to the hand that ftrokes, or to the 
voice that appeafes him. He who fears and hates 
religion, is like the fivage beaft, that growls and 
bites the chain, which prevents his flying on the 
palTenger. He who has no religion at all, is that 
terrible animal, who perceives his lib"rty only when 
he tears in pieces, and when he devours. 

The queftion is not to know, whether it would 
be better that a certain man, or a certain people, 
had no religion, than to abufe what they have ; 
but to know what is the leaft evil, that religion 
be fometimes abuled, or that there be no luch re- 
ftraint as religion on mankind. 

To diminflt the horror of atheifm, they lay too 
much to the charge of idolatry. It is far from 
being true, that when the ancients raifed altars to 
a particular vice, they intended to flicw, that they 
loved the vice ; this fignified, on the contrary, 
that they hated it. When the Lacedaemonians 
eiedled a temple to Fear, it was not to Ihew that 
this warlike nation defired, that he would in the 
rnidlt of battle poflefs the hearts of the Laceda;- 
nionians. They had deities to whom they prayed 
not to in fpi re them with guilt; and others whom 
they befought to fhield them from it. 


C FI A P. 
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CHAP. III. 

Tthat a moderate Government is moji agreeable 
to the Chrijiian Religion, and a dejpotic Go- 
vernment to the Mahometan. 

T H E Chriftian religion is a ftranger to mere 
defpotic power. The mildnefs fo frequently 
recommended in the gofpel, is incompatible with 
the defpotic rage with which a prince punilhes his 
fubjedls, and exercifes himfelf in cruelty. 

As this religion forbids the plurality of wives, 
its princes are iefs confined, lefs concealed from 
their fubjeds, and confequently have more huma- 
nity : they are more difpofed to be direded by 
laws, and more capable of perceiving, that they 
cannot do whatever they pleafc. 

While the Mahometan princes inceflantly give 
or receive death, the religion of the Chriftians 
render their princes lefs timid, and confequently 
lefs cruel. The prince confides in his fubjeds, and 
the fubjeds in the prince. How admirable the re- 
ligion, which, while it only Items to have in view 
the felicity of the other life, continues the happi- 
nefs of this ! 

It is the Chriftian religion, that, in fpite of the 
extent of the empire and the influence of the 
climate, has hindered defpotic power from be- 
ing eftabliflied in Asthiopia, and has carried in- 
to the heart of Africa, the manners and laws of 
Europe. 

The heir to the empire of TEthiopia enjoys a 
principality, and gives to other fubjeds an ex- 
ample of love and obedience. Not far from thence 

may 



OF LAWS. 


^7S 

may be feen the Mahometan (hutting up the chil- 
dren of the king ('’) of Sennar, at whole death, Chap. 3*. 
the council fends to murder them, in favour 
the prince who mounts the throne. of /Ethio- 

Let us fet before our eyes, on the one hand,|o’c^^* 
the continual maffacres of the kings and 
of the Greeks and Romans; and, on iht Q^t:yoj edifying 
the deftrudlion of people and cities by thofe 
mous conquerors, Timur Beg and Jenghiz Kban^ 
who ravaged Afia ; and we (hall fee, that we owe 
to Chrjftianity, in government, a certain political 
law ; and in war, a certain law of nations ; be- 
nefits which human nature can never fufficiently 
acknowledge. 

It is owing to this law of nations, that amongft 
us, vidlory leaves thefe great advantages to the 
conquered, life, liberty, laws, wealth, and always 
religion, when the conqueror is not blind to his 
own intereft. 

We may truly fay, that the people of Europe 
are not at prefent more difunitcd than the people 
and the armies, or even the armies amongft them- 
felves, were under the Roman empire, when it was 
become a defporic and military government. On 
the one hand, the armies engaged in war againft 
each other ; and, on the other, they pillaged the 
cities, and divided or conHfeated the lands. 

CHAP. IV. 

Canfequences from the CharaSler of the Chrijiian 
Religion, and that of the Mahometan- 

F R O M the the charaifters of the Chriftian and 
Mahometan religions, we ought, without any 

further 
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further examrnation, to embrace the one, and re-* 
jeft the other : for it is much eafier to prove, that 
religion ought to humanize the manners of men, 
than that any particular religion is true. 

It is a misfortune to human nature, when re- 
ligion is given by a conqueror. The Mahometan 
religion, which fpeaks only by the fword, adts ftill 
upon men with that deftrudlive fpirit with which 
it was founded. 

The hiftory of Sabbaco ('), one of the pafto- 
ral kings of Egypt, is very extraordinary. The 
tutelar god of Thebes appearing to him in a 
dream, ordered him to put to death all the 
priefts of Egypt. He judged, that the gods were 
difpleafed at his being on the throne, fince they 
commanded him to commit an aftion contrary to 
their ordinary pleafure ; and therefore he retiied 
into .Ethiopia. 


CHAP. V. 

T’hat the Catholic Religion is mjl agreeable to 
a Monarchy, and the Protejiant to a Re- 
public. 

W H E N a religion is introduced and fixed 
in a ftate, it is commonly fuch as is moil; 
fuitable to the plan of government there efta- 
blilhed for thofe who receive it, and thofe who 
are the caufe of its being received, have fcarcely 
any other idea of policy, than that of the ftate in 
which they were born. 

When the Chriftian religion, two centuries ago, 
became unhappily divided into Catholic and Pro- 
tefi^nt, the people of the North embraced the 

Proteftant 



Of* LAWS. 


Proteftanc, and thofe of the fouth adhered ftill to Book 

v5nv 

the Catholic. Chap. 5! 

The reafon is plain : the people of the north 
have, and will for ever have, a fpirit of liberty 
and independence, which the people of the fouth 
have not ; and therefore a religion, which has no 
vifible head, is more agreeable to the independency 
of the climate, than that which has one. 

In the countries themfelves, where the Proteftant 
religion became eftablifhed, the revolutions were 
made purfuant to the feveral plans of political 
government. Luther having great princes on his 
iide, would never have been able to make them 
xelifli an eccleflafliic authority that had no exte- 
rior pre-eminence ; while Calvin, having to do 
•with people who lived under republican govern- 
ments, or with obfeure citizens in monarchies, 
might very well avoid eftablilhing dignities and 
preferments. 

Each of thefc two religions was believed to 
be the moft perfect ; the Calvinifl: judging his moft 
conformable to what Chrift had faid, and the I.u- 
fheran to what the Apoftles had pradlifcd. 

CHAP. VI. 

Another of Mr. BayleV Paradoxes. 

M r. Bayle, after having abufed all religions, 
endeavours to fully Chrillianiry : he boldly 
aflerts, that true Chriftians cannot form a govern- 
ment of any duration. Why not ? citizens of 
this profeflion being infinitely enlightened \vi:!i 
refpe^l to the various duties of life, and h-iving 
the wartheft zeal to fulfil them, mufl be prrferri \- 
Vou. II. N lenfibls 
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Book fenfible of the rights of natural defence. The more 
Chap!!. believe themfelves indebted to religion, the 

more they would think due to their country. 
The principles of Chriftianity, deeply engraved on 
the heart, would be infinitely more powerful than 
the falfe honour of monarchies, than the humane 
virtues of republics, or the fervih fear of defpotic 
llates. 

It is aftonifhing, that this great man Ihould not 
be able to difiinguiOi between the orders for the 
eftabliflhment of Chriftianity, and Chriftianity it- 
felf ; and that he fliould be liable to be charged 
with not knowing the fpirit of his own religion. 
When the legiflator, inftead of laws, has given 
counfels, this is, becaufe he knew, that if thefe 
counfels were ordained as laws, they would be con- 
trary to the fpirit of the laws themfelves. 

CHAP. Vil. 

Of the Lfl-iVs of VerfeEilon in Religion. 

H uman laws, made to direft the will, ought 
to give precepts, and not counfels ; religion, 
made to influence the heart, Ihould give many 
counfels, and few precepts. 

When, for inllance, it gives rules, not for what 
is good, but for what is better 5 not to direft to 
what is tighf, but to what is peilect *, it is expe- 
dient, that thefe fiiould be counfels, and not laws : 
for perfedhon can have no relation to the uniyer- 
falicy of men, or tilings. Befides, if thefe were 
laws, there would be a necellity for an infinite 
number of others, to make people obferve the 
firft. Celibacy was advifed by Chriftianity : when 
8 they 
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they made it a law in refpeft to a certain order 
of men, it became necellary to make new (^) ones ciup. z. 
every day, in order to oblige tho(c men to obferve®"** 9* ^ 
it. The legiflator wearied himfelf, and he wearied Etdeffi.* 
fi)cicty, to make men execute by precept, what l«i'^ 
thnfe, who love pcrleduon, would have executed as th« sih 
counfcl. 

vol. j. 


CHAP. VIII. 


Of the C)f!ni'£t'on between the moral Laws, 
and ihfjc of R^cV^ion. 


I N a co'intry fo unfortunate as to have a reli* 
giun that God has not revealed, it is necefljty 
for it to be agreeable to moraUty ; becaufe, even 
a falfe religion is the Left fecurlty we can have of 
the probity of rr.cn. 

The principal points of religion of the inhabi- 
tants of i\gu (‘) are, not to commit murder, (OCollfc- 
not to flcil, to avoid uncleannef', not to givcvoya^, 
the leaft uiieafinefs to their neighbour, but to con- 
do him, on the contrary, all the good in their 
power. With thclii rules they think they fhould *®‘**’i'^.* 
be faved in any religion whatfoever. Prom hence th- f-V 
it proceeds, that thole people, though poor andJ'J'*'* 
pruiul, behave with gciitlcnefs and compaffion tovoL^!!”^* 
the unhappy. J*" 


CHAP. IX. 
Of the ElTcnes. 


T H E Effenes ('^) made a vow to obferve juftice H:ft. cf 
to mankind, to do no ill to any perfon, upon {Jy 
whatfoever account, to keep faith with all the dtaux* 

N 2 world, 
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world) to hate injuftice, to command with mo- 
defty, always to fide with truth, and to fly from 
all unlawful gain. 

CHAP. X. 

Of the Se£i of Stoics. 

T H E feveral fefts of philofophy amongft the 
ancients, were a fpecies of religion. Never 
were any principles more worthy of human na- 
ture, and more proper to form the good man, than 
thofe of the Stoics : and if I could for a moment 
ceafe to think that I am a Chrifiian, I Ihould not 
be able to hinder myfelf from ranking the deftruc- 
tion of the fed of Zeno among the misfortunes 
that have befallen the human race. 

It carried to excels only thofe things in which 
there is true greatnefs, the contempt of pleafure 
and of pain. 

It was this fed alone that made citizens ; this 
alone that made great men ; this alone, great em- 
perors. 

Laying afide for a moment revealed truths, let 
us fearch through all nature, and we ftiall not 
find a nobler objed than the Antoninus’s : even 
Julian himfelf, Julian, (a commendation thus 
wrefted from me, will not render me an accom- 
plice of his apoftacy) no, there has not been a 
prince fince his reign more worthy to govern man- 
kind. 

While the Stoics looked upon riches, human 
grandeur, grief, dilquietudes, and pleafure, as 
vanity ; they were entirely employed in labour- 
ing for the happinefs of mankind, and in cxer- 

cifing 
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ciHng the duties of fociety. It feetns as if they Book 
regarded that facred fpirit, which they believed to chap. i*i. 
dwell within them, as a kind of favourable pro- 
vidence watchful over the human race. 

Born for fociety, they all believed that it was 
their deftiny to labour for it j with fo much the 
lefs fatigue, as their rewards were all within them- 
felves. Happy by their philofophy alone, it Teem- 
ed as if only the happinefs of others could increafe 
theirs. 

CHAP. XL 
Of Contemplation. 

M e N being made to preferve, to nourilh, to 
clothe themfelves, and do all the aftions 
of fociety, religion ought not to give them too 
contemplative a life ('). (0 This is 

The Mahometans become fpeculative by habit ; veniencir 
they pray five times a day, and each time they are 
obliged to caft behind them every thing which has of /'•wand 
any concern with this world : this forms them for t-asebun. 
fpeculation. Add to this that indifference for all 
things which is inlpired by the doftrine of unal- 
terable fate. 

If other caufes befides thefe concur to difengage 
their affedions j for inftance, if the feverity of the 
government, if the laws concerning the property 
of land, give them a precarious fpirit ; all is loft. 

The religion of the Gaurs formerly rendered 
Perfia a flouriffiing kingdom ; it corrected the bad 
effects of defpotic power. The fame empire is 
now dofiroyed by the Mahomeun religion. 

N 3 CHAP.; 
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CHAP. XII. 

Of Penances. 

B_ook TJEN ANCF S ought to be joined 'with the 
Chap. 12 . idea of laboui', not with that of idleneGi i 
andii. , juj. good, not with that of fi'pcr- 

cmincnr i with the kLa of fiugthiy, not with 
that of avarice. 

CHAP. XIII. 

0/ Incxpiahk Crimes. 

TT appc'-rs from a paii’ of the booki of the 

of'invi f tiiVa, ci-orcd Ly Cic'n 

amongft the ‘ I oi.^ans ine.'tpiabie ciime: ; aiui it 
j.s jn this that Zcr'.v.in.s founds the narration fo 
proper to blacken r .* monves of Coiiflantine’s 
couverfion ; and Julian, that biticr raillciy on this 
convc'nonin his Csfais. 

'Ihe religion indc.d, which p.''ohibited 

only ft ino i-i the g’oli.i rtiines, a' d which ftop- 
ped till l.-.c If. ii d n.>t with the heart, 

rni7jit hav.- c:.: c > li. t i... i vri-ablc : out a ic- 
li^'on \.’!..ch b ud-s I t ’<• pidhins v.li.ili is nut 
r.ore jealous if.. it *.:s, tli n of ihcu^his and tic- 
fires ; whicli us II. It i.}’ a lew ■. !j. irs, but by 
an infinite niinibiT of lh*-('ii.s *. v leasing lui- 
in.rijMn.icc afiiiC, cilaMdhts .mtiiei kind of jof- 
titc , which is fo ordered, as to lead us totuinuilly 
from repci.r.'.ncc to luv«, .i.kI lio«n love to repent- 
ance i WMch puls b^iwecn tin judge and the cri- 

• Saernn cowtiiifu-n, q. «H nmue •tf-mn I'Ur.l, ini/.e conmiffum 
tji jusJ /:•.! •> luL..iju.ti.:.U: 

inirul 


( ), ill t they h.sd 
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minal a greater mediator, between the juft and the Book 
mediator a great judge; a religion like this ought cha^Ii. 
not to have inexpiable crimes. But, while it gives 
fear and hope to all, it makes us fufBciently fen- 
lible, that though there is no crime in its own na- 
ture inexpiable, yet a whole criminal life may be 
lb ; that it IS extremely dangerous to aftiont mercy, 
by new crimes and new expiations ; that an unea- 
finefs on account of ancient debts, from which we 
are never entirely free, ought to make us afraid 
of contracting new ones, of Hliing up the meafurc, 
and going even to that point where paternal good- 
nefs is limited. 

CHAP. XIV. 

In ivkat manner Religion has an Injluence on 
chil La’ws. 

A S both religion and the civil laws ought to 
have a peculiar tendency lo render men good 
citizens, it is evident, that when one of thefe de- 
viates from this ei.d, the tendency of the other 
ought to be ftiengthened. The lefs feveiity there 
is in religion, the more there ought to be in the 
civil laws. 

Thus the reigning itligion of Japan having few 
deftrines, and propofing neither future rewaids nor 
punilhments, the laws to fupply thefe dcfcTs have 
been made with the fpirit of i'everiry, and are exe- 
cuted with an extraordinary punctuality. 

When the doCtrine of neceflity is cllablilhed by 
religion, tliC penalties ot the laws ought to be more 
fevere, and the inagiftrate moie vigilant ; to the end 
that men, who would oiherwifc be>.ome abandoned, 

N 4 might 
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Book might be determined by tbefe motives ; but it 

"WIV ^ ^ 

cbap. 4. otherwife, where religion has eftablilhed the 
do 61 rine of liberty. 

From the inadivity of the foul fprings the Ma> 
hometan dodrine of predeftination, and from this 
doftrine of predeftination fprings the inactivity 
of the foul. I'his, they fay, is in the decrees of 
of God j they muft therefore indulge their re- 
poi'e. In a cafe like this, the magiftrate ought to 
waken by the laws, thofe who are lulled afleep 
by religion. 

When religion condemns things which the civil 
laws ought to permit, there is danger left the civil 
laws, on the other hand, lliouid permit what re> 
ligion ought to condemn. Either of thefe is a 
conftant proof of a want of true ideas of that har- 
mony and proportion, which ought to fubfift be- 
tween both. 

(>)Secthe Thus the Tartars () under Jengbiz-Kbatif a- 
writtenby mongft whom It .1 lin and even a capital crime 
yoin Du- to put a knife in the fire, to lean againft a whip, 
fm.tmt to ftrike a hoifc with his bridle, to break one bone 
to Tar- a,iothcr; did net believe it to be any fin 

Pope In. to break their word, to kizc upon another man’s 
goods, to do an injui y to a perlbn, or to commit 
murder. In a word, l.iws which render that ne- 
tioiPof”* v/bich is only indifferent, have this incon- 

Voyages venicncy, that they make thofe things indifferent, 
tributtdto ^hich are abfolutely neceftary. 
the eft i- The people of Formol'i () believe, that there 

oF the is a kind of hell ; but it is to nu.iilh thofe who 
Eift India gj. certain fealbns have not t. me naked : who have 

company, , ~ 1 • 1 • -.1 1 1 

voi. 5. ilrefF.-u in callico, and n* t in filk j who have 
P"*®* 'J'** prefumed to look for oyftti-', or who b.uvc under- 
taken 
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dertaken any bulinefs without confulting the fong B 0 o c 
of birds ; whilft drunkennefs and debauchery are chapi h. 
not regarded as crimes. They believe, even that 
the debauches of their children are agreeable to 
their gods. 

When religion abfolves the mind by a thing 
merely accidental, its lofes its greateft influence on 
mankind. The people of India believe, that the 
waters of the Ganges have a fandtifying virtue (‘). (') Edify- 
Thofe who die on its banks are imagined to be ex- ex- 
empted from the torments of the other life, and*®^* *s* 
to be entitled to dwell in a region full of de- 
lights 5 and for this reafon the aflies of the dead 
are fent from the moft diftant places to be thrown 
into this river. Little then does it fignify whether 
they have lived virtuoufly or not, fo they be but 
thrown into the Ganges. 

The idea of a place of rewards has a necelTary 
connedfion with the idea of the abodes of mifery ; 
and when they hope for the former without fear- 
ing the latter, the civil laws have no longer any 
influence. Men who think themfclves fure of the 
rewards of the other life, are above the power of 
the legiflator ; they look upon death with too 
much contempt : how lhall the man be reftrained 
by laws, who believes that the greateft pain the 
magiflrate can inflidt, will end in a moment to 
begin his happinefs ? 


CHAP. 
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cap. 31. 
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CHAP. XV. 

How falfe Religtons are fometimes correBed by 
the civil Laws. 

S IMPLICITY, fiiperflition,^ or a refpcft for 
antiquity, have fometimci eftablilhed myfteries 
or ceremonies lliocking to moilefty : of this the 
world has furnifhed numerous examplcc. Anllo- 
tie ('") fays, that in this cafe the law permits the 
fathers of families to repair to the temple to cele- 
brate thefe myfteries for their wives and children. 
How admirable the civil law, which in fpite of 
religion preierves the manners untainted ! 

Auguftus (') excluded the youth of either fex 
from afTirting at any nodturnal ceremony, unlefs 
accompanied by a more aged relation ; and when 
he revived the Liipcaalia^ he would not allow the 
young men to lun naked. 

CHAP. XVI. 

How the Laws rf Religion correct the Inconve~ 
hichcies oj a political CouftrtUion. 

O N the other hand, r^lit-ion may fupport a 
ftate, when the laws themlclvcs are incapa- 
ble of doing it. 

'riius, when a kingdom is frequently agitated by 
civil wars, religion may do much, by obliging one 
paitof the ftate to remain always quiet. Among 
the Greeks, the Llcans, as priclls of Apollo, lived 
always in peace. In Japan (“), the city of 
Meaco enjoys a confiant peace, as being a holy 
city : religion fuppurts this regulation, and that 

empire 
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empire which Teems to be alone upon earth, and Book 
which neither has, nor will have, any dependence chapl^s. 
on foreigners, has always, in its own bofom, a 
trade which war cannot ruin. 

In kingdoms, where wars are not entered upon 
by a general confent, and where the laws have not 
pointed out any means cither of terminating or 
preventing them, religion ellablifhes times of 
peace, or celTiiion from hoftilitics, that the peo* 
pie may be able to Tow their corn, and perform 
thofe other labours, which are abfolutely necelTary 
for the lubfiilenee of the ttate. 

Every year all hoftiii'y ceafes between the (’’) 'p See 
Arabian tribes for four months; the Icaft dif- lifeoT*** 
turbance would then be an impiety. In lormer 
times, when evciy lord in trance declared war or 
peace, religion granted a truce, which was to take 
place at certain Tcafuns. 

CHAP. xvir. 

*The fame SiibjcSi continued. 

TXT HEN a fi.ate has many caufes for hatred, 

’ ’ rtli(;u)n oi'ght to produce many ways of 
reconciliation. The Arabs, a people addifted to 
robbery, are frequently guilty of doing injury and 
injuftice. Mahomet (') enacted this law: ** 

“ ar^ one foi flies * the bl'id of Ih hrotber, he meet chap 'if 
fur J He the malefattor Jor damages and intireft : 

“ but he vlLo (halt ir.juve the v:icked^ after having 
received fatisfe^Uon^ fbalU m the day of judg- 
“ mcKt, fuffer the moft gtievous torments.'* 


* On rcnoancing the law of ictaliation. 


The 
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Book The Germans inherited the hatred and enmity 
Chap. 17. of their near relations : but thefe were not eter- 
nal. Homicide was expiated by giving a certain 
number of cattle, and all the family received fa- 
tisfaftion : a thing extremely ufcful, fays Ta- 
{•]Demo- citus ( ), becaufe enmities are moft dangerous a- 
Ihancrum. mongft a free people. I believe, indeed, that their 
minifters of religion, who were held by them in fo 
much credit, were concerned in thefe reconciliations. 


(0 Collec- 
tion ot 
Voyages 
that con- 
tiibiittd 
10 the 
cllablifli- 
juent of 
the £aii< 
India 
company, 
vol. 7. 
pag 303. 
See alio 
Mcnioiis 


Araongft the inhabitants of Malacca { ), where 
no form of reconciliation is eftablifhed, he who 
has committed murder, certain of being afiiifTi- 
nated by the relations or friends of the deceafed, 
abandons himfclf to fury, and wounds or kills all 
he meets. 

CHAP. XVIir. 

Ho 10 the Lazos of Religion have the LJfetl of 
civil Laics. 


of the C. 
dt Forbin, 
and what 
Ijc fays of 
the people 
of Ma- 
caiutr. 


nr' H E find Greeks were fmall nations, fre- 
quently difperfed, pirates at fea, unjuft at 
land, without government, and without laws. The 
mighty actions of Hercules and Thefeus let us fee 
the date of that rifing people. What could reli- 


gion do more, to infpire them with horror againft 
murder ? It declared, that the man who had 


(0 Plato, been (') murdered was enraged againft the affaffin, 
would polf-fs his mind with terror and 
trouble, and oblige him to yield to him the places 
(•) Piasc- he had frequented when alive. They could not 
<)e<ii'po> touch the criminal, nor converfe with him C), with- 
< 'oKintus. out beui'.-- defiled ; the murderer was to be expelled 
.>t the city, and an expiation nude for the crime {“). 

‘ ’ C H A P. 
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CHAP. XIX. 

That it is not fo much the Truth or Faljity of a 
DoStrine which renders itufeful or pernicious 
to Men in civil Government^ as the Ufe or 
Abufe of it. 

T he moft true and holy do(3:rines may be at- Book 
tended with the very worft confequences, chap. 19. 
when they are not connefted with the principles 
of fociety j and, on the contrary, doftrines the 
moft falfe may be attended with excellent con- 
fequences, when contrived fo as to be conncfted 
with thefe principles. 

The religion of Confucius * ** difowns the im- 
mortality of the foul i and the fedb of Zeno did 
not believe it. Thefe two feds have drawn from 
their bad principles confequences, not juft in- 
deed, but moft admirable as to their influence on 
fociety. Thofe of the religion of Tao, and of 
Foe, believe the immortality of the foul ; but 
from this ficred dodrine they draw the moft fright- 
ful confequences. 

The dodrine of the immortality of the foul 


* A Chinefe philofopher reafons tlius againft the do( 5 li!ns cf 
Foe» “ It is faid, in a book of that fe£t, that the body is oiir 
“ dwelling-place, and the foul the immortrd gueil which lodf^t .. 
“ there: but if the bodies ot our relations aie only a lodgiUj:, 
it is natural to regard them with the fame contempt welh inl.l 
feel for a llru( 5 luie of eaith and diit. Is not this cndea\ouiiny 
to tear from the heait the virtue of love to ont'i. own 
This leads us even to neglert the care of the body, and to re- 

** fufc it the companion and afFedion fo ncceiT.u\ for its preJe^’va- 
tion ; hence the difciplts ot Foe kill then.^ehesh^ thonfand''*' 
H\} (• of an antlent Qhir.jfr fhilof pher^ tn tL: J 

vol. 3 page 52. 
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Book falfely underftood, has, almoft in every part of 
cfapIVg. the globe, and in every age, engaged women. 
Oaves, fubjedts, friends, to murder themfeivcs, 
that they might go and ferve in the other world 
the objeft of their refpeft or love in this. I’luis 


(v) See 
Tiio. Bar- 
tholin's 
Antiq. of 
the Danes. 


it was in the Weft-Indies ; thus it was amongft 
the Danes ('') ; thus it is at prcfent in Japan ( ), 
in Macaflar (*), and many other places. 

Thefe cuftoms do not lo direftly proceed from 


(^)AnAc- the doftrine of the immortality of the foul, as from 
Japan *in of the rcfurredlion of the body, from whence 
the Col- they have drawn this confequcnce, that, after death, 
v^'a^es^ the fame individual will have the fame wants, the 
con- fame fentiments, the fame paffions. In this point 
eftabiiih of view, the doftrine of the immortality of the foul 
incUa*** ^ prodigious effefl; on mankind becaufe the 
company, idea of only a Ample change of habitation, is more 


bin^*Me reach of the human undcrftandmg, and 

niohs. more adapted to flatter the heart, than the idea of 


a new modification. 


It is not enough for religion to eftablifli a doc- 
trine, it muft alfo direft its influence. This the 
Chriftian religion performs in the moft admirable 
manner, particularly with rcgaid to the doftrines 
of which we have been fpeaking. It makes us 
hope for a ftate, which is the object of our be- 
lief i not for a ftate which we have already 
experienced, or known : thus every article, even 
the refurredtion of the body, leads us to fpiritual 
ideas. 


chap; 
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CHAP. XX. 

^he fame SubjeSl continued, 

' H E facred books ('') of the ancient Perfians Book 
fay, “ If you would be holy^ inftruSl your cbil- c* pJIi. 
** dren^ becaufe all the good aSlions which they per- »*• 

** form, will be imputed to you.** They advife them 
to marry betimes, becaufe children at the day of 
judgment will be as a bridge, over which thofe 
who have none cannot pafs. Thcfe dodtrines were 
falle, but extremely ufeful. 


CHAP. XXI. 

Of the Metempfyehofs, 

I ' H E doftrine of the immortality of the foul 
is divided into three branches, that of pure 
immortality, that of a fimple change of habita- 
tion, and that of a metempfyehofis ; thet it, the 
fyftem of the Chriftians, ihit of the Scythians, 
and that of the Indian:. \\’s have jult bce.i 
fpeaking of the tvvo lirH., and I fnail fay of the 
lalf, that as it has been wj'I or ill explained, it 
has had good or bad elRcfs. As it iufpircs men 
with a certain horror a*'-ain-T; bloodflied, verv few 
murders are committed in tn*- Indies ; and though 
they ftldom punilh v/ith death, yet they enjoy a 
perfedt tranqud'.ity. 

On the other haml, wimen burn thcmfelvcs at 
the death of their hulbands ; thus it is only the 
innocent who fulTcr a violent death. 


C II A P. 
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CHAP. XXIL 

• ^hat it is dangerous for Religion to in/pire an 
Averfon for Things in thenf elves indifferent. 

Book A Kind of honour eftabliflied in the Indies by 
Chapl^i. the prejudices of religion, has made the feve- 
«nd 23. yai tribes conceive an averfion againft each other. 
This honour is founded entirely on religion ; thefe 
family diftinftions form no civil dillindions ; there 
are Indians who would think themfelves dilhonour- 
cd by eating with their king. 

Thefe forts of diftinftions are connefted with a 
certain averfion for other men, very different from 
thofe fcntiments which naturally arife from diffe- 
rence of rank ; which, amongft us, comprehends 
a love for inferiors. 

The laws of religion fhould never infpire an 
averfion to any thing but vice, and, above all, they 
Ihould never eftrange man from a love and ten- 
dernefs for his own fpecies. 

The Mahometan and Indian religions embrace 
an infinite number of people : the Indians hate 
the Mahometans, bccaufe they eat cows j the 
Mahometans deteft the Indians, becaufe they eat 
hogs. 

CHAP. XXIII. 

Of Fefivals, 

religion appoints a ceffation from 
^ ’ labour, it ought to have a greater regard 
to the neccffities of mankind, than to the grandeur 
of the being it defigns to honour. 


Athens 
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Athens (') was fubjeft to great inconveniendes 
from the excefiive number of its feftivals. Thefe cimp. **3. 
powerful people, to whofe decifion all the cities 
Greece came to fubmit. their quarrels, could nottherepub« 
have time to difpatch fuch a multiplicity of affairs, 

When Conffantine ordained that the people fhould 
reft on the fabbath, he made this decree for the ci- 
ties *, and not for the inhabitants of the open 
country ; he was fenfible, that labour in the cities 
was ufeful, but in the fields necelTary. 

For the fame reafon, in a country fupported by 
commerce, the number of feftivals ought to be 
relative to this very commerce. Proteftant and 
Catholic countries are fituated -f- in fuch a manner 
that there is more need of labour in the former, 
than in the latter ; the fuppreflion of feftivals is 
therefore more fuitable to Proteftant than to Ca- 
tholic countries. 

Dampier C*) obferves, that the diverfions of Dam* 
different nations vary greatly, according to the cli- voyage*, 
mate. As hot climates produce a quantity of de-'^®*'** 
licate fruits, the barbarians eafily find neceffaries, 
and therefore fpend much time in diverfions. The 
Indians of colder countries have not fo much 
leifure, being obliged to fifli and hunt continual- 
ly ; hence they have lefs mufic, dancing, and 
feftivals. If a new religion fhould be eftablifhed 
amongft thefe people, it ought to have regard to 
this in the inftitution of feftivals. 

• Legr. 3. Cod. de Fenis, This law was doubtlefs made only 
for the Pagans. 

t The Catholics lie more towards the foutlij and the Protef^ 
taius towaids the north. 


VoL. II. 
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CHAP. XXIV. 

Of the local Laws of Religion 

xxiy^ HERE are many local laws in various re- 

Chap. 14 . X ligions; and when Montezuma with fo much 
obftinacy infilled, that the religion of the Spaniards 
was good for their country, and his for Mexico 
he did not aflert an abfurdity ; becaufe, in fadl, le- 
gillators could never help having a regard to what 
nature had ellablilhed before them. 

The opinion of the metempfychofis is adapted to 
the climate of the Indies. An excelTive heat burns 
(') Sep (') up all the country ; they can breed but very few 
Travels* always in danger of wanting them 

vol. z. ’ for tillage ; their black cattle multiply but indiffc- 
(O^Edily- rcntly '/) ; and they are fubjedl to many diftempers : 
ingLet- a Jaw of religion which preferves them, is there- 
ii?pag. fore more fuitable to the policy of the country. 

While the meadows are fcorched up, rice and 
pulfe, by the afliftance of water, are brought to per- 
fedtion ; a law of religion which permits only this 
kind of nourilhment, mull therefore be extremely 
yfeful to men in thofe climates. 

(') Ber- xhe flefh (®) of cattle in that country is infipid. 
Travels, but the milk and butter which they receive from 

**„ them ferves for a part of their fubfiflence ; there- 
pag* lo/t . 

fore the law which prohibits the eating and killing 
of cows, is in the Indies not unreafonable. 

Athens contained a prodigious multitude of peo- 
ple, but its territory was barren. It was therefore 
a religious maxim with this people, that thole who 
(!') offered fome fmall prefents to the gods ('’), honour- 
"tLTaus facrificed an ox. 

lii>. i- ’ C 1 1 A P. 
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C H A P. XXV. 

^ht Inconveniency of tranjplanting a Religion 
from one Country to another. 

T T follows from hence, that there are frequent- 

ly many inconveniencies attending the tranl- chap. * 5 , 
planting a religion from one country to any other. 

“ ^he hog, fays Mr. de Boulainvil tiers (‘), 

“ be very fcarce in Arabia, where there are almoft no 
** woods, and hardly any thing jit for the nouri/h- 
“ ment of thefe animals: bejides, the faltnefs of the 
“ water and food renders the people moji fufceptible 
of cutaneous diforders.” This local law could 
not be good in other * countries, where the hog 
is almoft an univerfal, and in fome fort a neccf- 
fary nourifhment. 

I (hall here make a reflexion. Sandtorius has 
obferved that pork tranfpires but little and (^) Me*- 
that this kind of meat greatly hinders the tranl- tica, feft. 
piration of other food; he has found that this 5* 
diminution amounts to a third (*). Bolides, it is (') ibid, 
known that the want of tranfpiration forms or 
increales the diforders of the fkin. The feeding on 
pork ought rather to be prohibited in climates 
where the people are fubjedt to thefe diforders, as 
in Paleftinc, Arabia, .SUgypt, and Lybia. 

CHAP. XXVI. 

^he fame SubjeSi continued. 

S I R John Chardin (”) fays, that there is not a (•») Tra 
navigable river in Perfia, except the Kur, which perVa"** 

* As in China. 

o 2 
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is at the extremity of the empire. The ancient 
Chap. 2 6. law of the Gaurs which prohibited failing on ri- 
vers, was not therefore attended with any incon- 
venience in this country, though it would have 
ruined the trade of another. 

Frequent bathings are extremely ufeful in hot 
climates. On this account they are ordained in 
the Mahometan law, and in the Indian religion. 
In the Indies it is a moft meritorious a6t to pray 
(») Ber- to (") God in the running ftream : but how could 
ve*s,*vol.* thefe things be performed in other climates ? 

*• When a religion adapted to the climate of one 

country clalhes too much with the climate of an- 
other, it cannot be there eftablillied ; and when- 
ever it has been introduced, it has been afterwards 
difearded. It feems to all human appearance, as 
if the climate had preferibed the bounds of the 
Chriftian and the Mahometan religions. 

It follows from hence, that it is almoft always 
proper for a religion to have particular doftrines, 
and a general worfhip. In laws concerning the 
praftice of religious worfhip, there ought to be 
but few particulars : for inftance, they fhould 
command mortification in general, and not a cer- 
tain kind of mortification, Chriftianity is full of 
good fenfe : abftinence is of divine inftitution 
but a particular kind of abflinence is ordained by 
human authority, and therefore may be changed. 
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*#*#*«#*«#«*»«##*»*#»## 

BOOK XXV. 

Of Laws as relative to the Efablijh-^ 
ment of Religion and its external 
Polity, 


CHAP. I. 

Of Religious Sentiments. 

T HK pious man and the athcift always Book 
talk of religion i the one fpeaks of whatch^^'^', 
he loves, and the other of what he*""!** 

fears. 

CHAP. ir. 

Of the Motives of Attachment to deferent Re- 
ligions. 

'T'HF .’■'’-•"'nt religions of the world do not 
■*• givt to tiiv/.c v.l ') profefs them equal motives 
of attachment ; this depends gJc-d) oi; the man- 
ner in which they agree with the turn of thought 
and perceptions of mankind. 

VVe are extremely addifted to idolatry, and yet 
have no great inclination for the religion of ido- 
laters : we are not very fond of fpiritual ideas, 
and yet are moft attached to thofe religions which 
teach us to adore a fpiritual being. This proceeds 
fnnn the fatisfat5tion we find in ourfcl\cs at having 
been fo intelligent as to chufe a r^iigton, which 
raifes the deity from that bafenefs in which he 
had been placed by others. We look upon ido- 

O latry 
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latry as the religion of an ignorant people j and 
Cbap.«. the religion which has a fpiritual being for its ob" 
jeft, as that of the mod enlightened nations. 

When with a doftrine that gives us the idea of 
a fpiritual fupreme being, we can (till join thole 
of a fenfible nature, and admit them into our wor- 
Ihip, we contrad a greater attachment to religion ; 
becaufe thofe motives, which we have juft men- 
tioned, are added to our natural inclinations for 
the objeds of fenfe. Thus the Catholics, who 
have more of this kind of worlhip than the 
Proteftants, arc more attached to their religion, 
than the Proteftants are to theirs, and more zealous 
for its propagation. 

(;•) St.Cy- When the (*) people of Ephefus were informed 
ter! * ' that the fathers of the coundl had declared they 
might call the Virgin Mary the Mother of God, they 
were tranfported with joy, they kifled the hands of 
the bifhops, they embraced their knees, and the 
whole city refounded with acclamations. 

When an intelledual religion fuperadds a choice 
m'adc by the deity, and a preference to thofe who 
profefs it to thofe who do not, this greatly attaches 
us to religion. The Mahometans would not be 
fuchgoodmuflulmans.if on the one hand there were 
not idolatrous nations, who make them imagine 
themfelves the champions of the unity of God *, and 
on the other Chriftians, to make them believe that 
they are the objeds of his preference. 

A religion burthened with many * ceremonies, 

• This does not contradidi what 1 have fald in the laft chapter 
of the preceding book: 1 heie fpeak of the motives of attach- 
ment to religion, ami there of the means of rendering it more 
genera], 


attaches 
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attaches us to it more ftrongly than that which has 
a fewer number. We have an extreme propenlityChap, », 
to things in which we are continually employed i 
witnefs the obftinate prejudices of the * Maho- 
metans, and the Jews ; and the readinefs with 
which barbarous and favage nations change their 
religion, who, as they are employed entirely in 
hunting, or war, have but few religious cere- 
monies. 

Men are extremely inclined to the palTions of 
hope and fear ; a religion therefore, that had nei- 
ther a heaven nor a hell, could hardly pleaie them. 

This is proved by the eafe with which foreign re- 
ligions have been edabliflied in Japan, and the zeal 
and fondnefs with which they were received 

In order to raife an attachment to religion, it 
is neceffary that it Ihould inculcate pure morals. 

Men who arc knaves by retail, are extremely ho- 
neft in the grofs : they love morality. And were 
I not treating of fo grave a fubjeft, I Ihould 
fay, that this appears remarkably evident in our 
theatres : we are fure of pleafing the people by 
fentiments avowed by morality ; we are fure of 
fhocking them by thole it difapproves. 

When external worfhip is attended with great 
magnificence, it flatters our minds, and ftrongly 
attaches us to religion. The riches of temples, 
and thofc of the clergy, greatly affcdt us. Thus, 

• This has been remarked over all the world. See, as to the 
^'urks, the inilhons of the Levant ; the Collection of Voyages 
that contributed to the eflablifbinent ot an Eall India company, 
vol % p. 201. on the Moois of Batavia j and Father Labat on 
the Mahometan negroes, &c. 

f The Chiillian and the Indian religions: thefe have a hell 
and a paradife, which the religion ol Sifitoj has not. 

o 4 
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even the miliery of the people, is a motive that 
render them fond of a religion, which has ferved 
as a pretext to thofe who were the caufe of their 
tnifery. 


CHAP. III. 

Of T!empks. 

A lmost all civilized nations dwell in 
hoults ; from hence naturally arofe the idea 
of building a houfe for God, in which they might 
adore and feck him, amidll: all their hopes and 
fears. 

And, indeed, nothing is more comfortable to 
mankind, than a place in which they may find tire 
deity peculiarly prefent, and where they may 
aflemble together to confefs their weaknefs, and 
tell their griefs. 

But this natural idea never occurred to any but 
fuch as cultivated the land ; thofe who have no houfes 
for themfelves, were never known to build temples. 

This was the caufe that made Jenghis-Khan dif- 
cover fuch a prodigious contempt for mofques *. 
This prince -j- examined the Mahometans, he ap- 
proved of all their dodtriiies, except that of the 
necelfity of going to Mecca : he could not com- 
prehend why God might not be everywhere adored. 
As the I'artars did not dwell in houfes, they could 
have no idea of temples. 

Thofe people who have no temples, have but a 
fmall attachment to their own religion. This is the 

* Entering the niofque of Bc»rhnia, he took the Koran, and 
^brew It under his hoifc'sfect. llj}. cj the Tartars, pag. 173. 
f ibid. pag. 34.2, 

rcafon 
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reafon why the Tartars have in all times given fo Bo** 
great a toleration *j why the barbarous nations chap, j, 
who conquered the Roman empire, did not hefi- 
tate a moment to embrace Chriftianity ; why the 
favages of America havfc fo little fondnefs for their 
own religion ; why, fince our miffionaries have 
built churches in Paraguay, the natives of that 
country are become fo zealous for ours. 

As the deity is the refuge of the unhappy, and 
none aic more unhappy than ctiminal*!, men have 
been naturally led to think temples an afylum for 
thofe wretches. This idea appeared ftill more 
natural to the Greeks, where murderers, chafed 
from their ci'y and the prefence of men, feemed 
to have no houfes but the temples, nor other pro- 
tcclors but the gods. 

At firft thefe were only dcfigncd for involuntary 
homicides ; but when the people made them a 
fandluary for thofe who had committed great 
crimes, they fell into a grofs contradidion. If 
they had offended men, they had much greater 
reafon to believe they had offended the gods. 

Thefe afylums multiplied in Gicece. The tem- 
ples, fays Tacitus ('), were filled with infolvent (') Anna!, 
debtors, and witked flaves ; the magillrate found 
it difficult to exercife his office ; the people pro- 
teded the crimes of men as the ceremonies of the 
gods ; at length the fenate was obliged to retrench 
a great number of them. 

The laws of Mofts were perfcftly wife. The 
man who involuntary killed aiuthcr, was inno- 


* This di^poriflon of mind hns he'‘n continiinicated to the Ja- 
-paneie, wiio, . 1 $ may be ealily p- ov , 1 . dm* * laeii oiigmal from 
the I'aiuib, 

cent ; 
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^ 3 ^* cent j but he was obliged to be taken away from 
Chap. 3. before the eyes of the relations of the deceafed : 
nMumb.Mofes therefore appointed an afylum (') for fuch 
***’’ unfortunate people. The perpetrators of great 
crimes defcrved not a place of fafety, and they 
(0 Ibid, had none ("*), the Jews had only a portable taber- 
nacle, which continually changed its place ; this 
excluded the idea of a fandluary. It is true, that 
they bad afterwards a temple ; but the criminals, 
■who would refort thither from all parts, might 
difturb the divine fervice. If perfons who had 
committed mandaughter, had been driven out of 
the country, as was cuftomary amongft the Greeks, 
they had reafon to fear that they would worfhip 
ilrange gods. All thefe confiderations made them 
eftablifli cities of fafety, where they might ftay till 
the death of the high-prieft. 

CHAP. IV. 

Of the Mtnijiers of Religion. 

T H E firft men, fays Porphyry, facrificed only 
vegetables. In a worlhip lb Ample, every 
one might be prieft in his own family. 

The natural deAre of pleaAng the deity, mul- 
tiplied ceremonies. From hence it followed, that 
men employed in agriculture became incapable of 
obferving them all, and of Ailing up the number. 

Particular places were confecrated to the gods ; 
it then became ncceflary that they Aiould have mi- 
nifters to take care of them j in the fame manner 
as every citizen took care of his houfe and do- 
meftic affairs. Hence the people who have no 
priefts, are commonly barbarians ; fuch were 

formerly 
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formerly the Pedaliiuis (*), and fuch are ftill the 
Wolguflcy *. Chap. +. 

Men confecrated to the deity ought to be ho- 
noured, efpecially amongft people who have formed pag. 
an idea of a perlbnal purity neceflary to approach 
the places moil agreeable to the gods, and for the 
performance of particular ceremonies. 

The worihip of the gods requiring a continual 
application, moil nations were led to confider the 
clergy as a feparate body. Thus, amongft the 
Egyptians, the Jews, and the Perfians ('), they n Mr. 
confecrated to the deity certain families who per-**^**®' 
formed and perpetuated the fervice. There have 
been even religions, which have not only eftranged 
eccleliaftics from buiinefs, but have alfo taken away 
the embarraftments of a family ■, and this is the 
praflice of the principal branch of Chriftianity. 

I lhall not here treat of the confequences of the 
law of celibacy : it is evident, that it may be- 
come hurtful, in proportion as the body of the cler- 
gy may be too numerous ; and, in confequence of 
this, that of the laity too fmall. 

By the nature of the human underftanding, we 
love in religion every thing which carries the idea 
of difficulty i as in point of morality we have a 
fpeculative fondnefs for every thing which bears 
the charailer of fevericy. Celibacy has been moft 
agreeable to thofe nations to whom it feemed lead 
adapted, and with whom it might be attended 
with the moft fatal confequences. In the fouthern 
countries of Europe, where, by the nature of the 
climate, the law of celibacy is more difficult to 

• A people of Siberin* S'^e the account given by Mr. E*verard 
YJbrant IJes^ m the Colletflion oi Tiavels to ihe North, vol.k. 

1 obferve. 
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obfcrve, it has been retained j in tliofe of the north,' 
where the pafllons are lefs lively, it has been ba- 
nished. Further, in countries where there aie 
but few inhabitants, it has been admitted ; in 
thofe that are vaftly populous, it has betn re- 
je«5ted. It is obvious, that thcfc reflexions relate 
only to the too great cxtenfion of celibacy, and 
not to celibacy itfelf. 

CHAP. V. 

Of the Bounds which the Laws ought to pre^ 
fcribe to the Riches oj the Clergy. 

A S particular families may be extinX, their 
wealth cannot be a perpetual inheritance. 
The clergy is a family which cannot be extinX ; 
wealth IS therefore fixed to it for ever, and can- 
not go out of it. 

Particular families may increafe, it is necelTary 
then that their wealth Should alfo increafe. The 
clergy is a family which ought not to increafe i 
their wealth ought then to be limited. 

"We have retained the regulations of the Leviti- 
cal laws as to the poSTeSTions of the clergy, except 
thofe relating to the bounds ol thefc polleflions : 
indeed, amongfl: us we muft ever be ignorant of 
the limit, beyond which any religious community 
can no longer be permitted to acquire. 

Thefe endlefs acquifitions appear to the people 
fo unreafonable, that he who Should fpeak in their 
defence, would be regaided as an idiot. 

The civil laws find fomt times many difficulties 
in altering eftabliflaed abufes ; becaufe they are 
conneXed with things worthy of refpeX j in this 

cafe 
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cafe an indireft proceeding would be a greater 
proof of the wifdom of the legiflator, than an- chap. 5. 
other which flruck direftly at the thing itfelf. In- 
ftead of prohibiting the acquifitions of the clergy, 
we (hould feek to give them a dillaile for them j 
to leave them the right, and to take away the 
deed. 

In fome countries of Europe, a refpeft for the 
privileges of the nobility has cftabliftied in their 
favour a right of indemnity over immoveable goods 
acquired in mortmain. The intereft of the prince 
has in the fame cafe made him exadt a right of 
amortization. In Caftile, where no fuch right 
prevails, the clergy have leized upon every thing. 

In Arragon, where there is fome light of amorti- 
zation, tlic-y have obtained lefs : in France, where 
this right and that of indemnity are eftablilhed, 
they have acquired lefs Hill *, and it may be faicl, 
that the profperity of this kingdom is in a great 
mcafuro owing to the cxercife of thefe two rights. 

If poffible then, increafe thefe rights, and put a 
flop to the mo-tmain. 

Render the ancient and necediiry patrimony of 
the clergy facred and inviolable ; let it be fixt and 
eternal like tli.it body ufeif: but let new inheri- 
tances be out of their power. 

Permit them to break the rule, when the rule is 
become an abufe ; futfer the abufe, when it enters 
into the rule. 

They Hill remember at Rome a certain memo- 
rial fent thither on fome difpuies with the clergy, 
in which was this maxim \ “ clergy ought to 

contribute to the expences of the Jlate, let the Old 
“ Tejiament fay what it voillP They concluded 

from 
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from this p^tflage, that the author of this memo- 
rial was better verfed in the language of the tax- 
gatherers, than in that of religion. 

CHAP. VI. 

OJ' Monafieries. 

T H E leaft degree of common fenfe will let 
us fee, that bodies defigned for a perpetual 
.continuance Ihould not be allowed to fell their 
funds for life, nor to borrow for life *, unlefs we 
want them to be heirs to all thofe who have no 
relations, and to thofe who do not chufe to have 
any. Thefe men play againft the people, but 
they hold the bank themfelves. 


cc 


CHAP. VII. 

Of the Luxury of Superjiition. 

^JtHOSE are guilty of impiety towards the 
gods, fays Plato (^), who deny their exijlence 
“ or whoy while they believe it, maintain that they 
“ do not interfere with what is done below ; or, in 
“ fine, who think that they can eajily appeafe them by 
“ facrifices : three opinions eqiially pernicious.*' Plato 
has here faid all that the cle.ireft light of nature has 
ever been able to fay, in point of religion. 

The magnificence of external worfhip has a 
principal connexion with the conftitiition of the 
ftate. In good republics, they have curbed not 
only the luxury of vanity, but even that of fu- 
perftition. They have introduced frugal laws into 
religion. Of this number are many of the laws 
of Solon, many of thofe of Plato on funerals, 

adopted 
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adopted by Cicero j and, in fine, fome of the lavs *3^* 
of Nutna^ on facrifices. C]>»p. a. 

Birds, fays Cicero, and paintings begun and fi> 
nifhed in a day, are gifts the mod divine. We 
offer common things, fays a Spartan, that we may 
always have it in our power to honour the gods. 

The defire of man to pay his worfhip to the 
deity, is very different from the magnificence of 
this worfhip. Let us not offer our treafures to him, 
if we are not proud of fhewing that we efleem what 
he would have us defpife. 

“ What muft the gods think of the gifts of the im- 
“ pious j faid the admirable Plato, when a good man 

would blujh to receive prefents from a villain ?" 

Religion ought not, under the pretence of gifts, 
to draw from the people, what the necellities of the 
date have left them ; but, as Plato O fays, “ The (h) on 
“ chafe and the pious ought to offer gifts., which re- f 
“ femble themfelves." 

Nor is it proper for religion to encourage ex- 
penfive funerals. What is there more natural, 
than to take away the difference of fortune in a 
circumftance, and in the very moment, which 
equals all fortunes ? 

CHAP. VIIL 
Of the Pontificate, 

W HEN religion has many miniflers, it is 
natural for them to have a chief, and for 
a fovereign pontif to be edablifhed. In mo* 
narchies, where the feveral orders of the date can- 
not be kept too didinft, and where all powers 

* Rogum a/ino ne rtJfergttQ. Law of the Twelve I'ablt i • 

ought 
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ought hot to be lodged in the fame perfon ; it is! 

Chap. f. proper that the pontificate be diftinfl from the 
empire. The fame neceffity is not to be met 
with in a defpotic government, the nature of 
which is to unite all the different powers in the 
fame perfon. But in this cafe it may happen, that 
the prince may regard religion as he does the laws 
themfelves, as dependent on his own will. To pre- 
vent this inconveniency, there ought to be mo- 
numents of religion, for inftance, facred books, 
which fix and eftablifli it. The king of Perfia is 
the chief of the religion ; but this religion is re- 
gulated by the Koran. The emperor of China 
is the fovereign pontif ; but there are books in 
the hands of every body, to which he himfelf 
muft conform. In vain a certain emperor at- 
tempted to abolifli them ; they triumphed over 
tyranny. 


C H A*P. IX. 

Oj Toleration in point of Religion. 

W K are here poikirians, and not divines : but 
tlie divines themfelves muff allow, that there 
is a great difTeience between tolerating and ap- 
proving a rel'gion. 

When the legiflator has believed it a duty to per- 
mit the cxercifc of many religions, it is neccITary 
that he Ihould inforcc alfo a toleration amongft thefe 
religions themfflves. It is apiinciple that every re- 
ligion which is per fccu ted, becomes itfelf perfecuting : 
for as foon as by fome accidental turn it arifes from 
perfccution, it attacks the religion which perfecuted 
it : not as a religion, but as a tyranny. 


It 
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it is neceflary then that the laws require frorft Bdotc 
the feveral religions, not only that they (hall not 
embroil the ftate, but that they (hall not raife dif- and n. 
turbances amongft themlelves. A citizen does hot 
fulfil the laws by hot difturbrng the government ; 
it is requifite that be (hould not trouble any citi;* 
zen whomfoever. 

CHAP. X. 

The fame SubjeSi continued. 

\ S there are fcarce any but perfecuting relr- 
gions that have an extraordinary zeal for 
being eftablilhed in other places (becaufe a reli- 
gion that can tolerate others, feldom thinks of its 
own propagation) ; it muft therefore be a very 
good civil law, when the ftate is already fatisfied 
with the eftablilhed religion, not to fuffer the 
eftablifliment of another*. 

This is then a fundamental principle of the po- 
litical laws in regard to religion : That when the 
ftate is at liberty to receive or to rejedl a new re- 
ligion, it ought to be rejefted ; when it is receiv- 
ed, it ought to be tolerated. 

c II A p. xr. 

Of changing a Religion. 

A Prince who undertakes to deftroy or to change 
the eftablifhed religion of his kingdom, muft 
greatly expofe himlclf. If his government is de- 

• Ido not m«an to fpeak in this chapter of the Chrlftian leli- 
gion 5 for, as 1 have eliewhcre olifc-i ved, the Chiiiiiaii religion 
is our chief blefiing Sec the end of the piecfding chapter, anJ* 
the defence of tlie .'jpifit of Laws, p.ut 

VOU II, P IpOtic, 
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fpotic, he runs a much greater rifk of feeing a re> 
volution arife from fuch a proceeding, than from 
any tyranny whatfoever, and a revolution is not 
an uncommon thing in fuch ftaces. The reafon of 
this is, becaufe a (fate cannot change its religion, 
manners and cuftoms, in an inftant, and with the 
fame rapidity as the prince pubiifhes the ordinance 
which eftablilhes a new religion. 

Belides, the ancient religion is connefied with 
the conftitution of the kingdom, and the new one 
is not i the former agrees with the climate, and 
very often the new one is oppofite to it. More- 
over, the citizens become difgufted with their 
laws, and look upon the government already 
eftablilhed with contempt j they conceive a jea- 
loufy againft the two religions, inftead of a firm 
belief in onej in a word, thefe innovations give 
to the {fate, at lead for fome time, both bad ci- 
tizens and bad believers. 

CHAP. XII. 

Of penal Laws. 

P ENAL laws ought to be avoided, in re- 
fpedt to religion: they imprint fear, it is 
true; but as religion has a I lb penal laws which 
infpire the fame paifion, the one is effaced by the 
other i and between thefe two different kinds of 
fear, the mind becomes hardened. 

The threatenings of religion are fo terrible, and 
its promifes fo gieat, that when they aftuatc the 
mind, whatever efforts the magiftrate may ufe to 
oblige us to renounce it, he feems to leave us no- 
thing when he deprives us of the cxcrcife of our 
6 religion, 
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feligion, and to bereave tis of nothing when we 
are allowed to profefs it. 

It is not therefore by filling the fool with the 
idea of this great objedt, by haftening her ap- 
proach to that critifcal moment in which it ought 
to be of the highefi: importance, that religion can 
be molt fuccefstully attacked : a more certain 
way is to tempt her by favours, by the conve- 
hiencies of life, by hopes of fortune; not by that 
which revives, but by that which extinguilhes the 
fenfe of her duty ; not by that which Ihocks her, 
but by that which throws her into indifference, 
at the time when other pafflons adfuate the mind, 
and thofe which religion infpires are hulhed into 
lilence. A general rule iu changing a religion ; 
the invitations Ihould be much ilronger than the 
penalties. 

The temper of the human mind has appeared 
even in the nature of punifliments. If we take 
a furvey of the perfecutions in Japan ( ), we lhall 
find that they were more ftiocked at cruel tor- 
ments than at long fufferings, which rather weary 
than affiight, which are the more difficult to fur- 
mount, from their appearing Icfs difficult. 

In a word, hiftory fufiiciently informs us, that 
penal laws have never had any other effedl but to 
deftroy. 


Book 
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CHAP. XIII. 

A mojl humble Remonjlrance to the Inquijitors 
of Spain and Portugal. 

A Jewefs of ten years of age, who was burnt at 
Lifbon at the laft Auto-de-fe^ gave occafion 
P 2 to 
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Book to the following little piece ; the mod idlC) I 
that ever was wrote. When we attempt 
to prove things fo evident, we are fure never to 
convince. 

The author declares, that though a Jew, he 
has a refpcft for the Chrillian religion ; and that 
he (hould be glad to take away from the princes 
who are not Chriftians, a plaufible pretence for 
perlecuting this religion. 

“ You complain, fays he to the inquifitors, that 
“ the emperor of Japan caufed all the Chriftians 
“ in his dominions to be burnt by a flow fire. 
“ But he will aniwer, we treat you who do not 
“ believe like u*-, as you yourfelves treat thofe 
who do not believe like you : you can only 
“ complain of your weaknefs, which has hindered 
“ you from exterminating us, and which has 
“ enabled us to exterminate you. 

** Eat it muft be confellcd, that you are much 
“ more cruel than this emperor. You put us to 
death, who believe only what you believe, be- 
“ caufe we do not believe all that you believe. 
We follow a religion, which you yourfelves 
know to have been formerly dear to God. We 
“ think that God loves it ftill, and you think 
“ that he loves it no more : and becaufe you 
“ judge thus, you make thofe fuffer by fword 
“ and fire, who hold an error fo pardonable as 
“ to believe, that God * ftill loves, what he once 
“ loved. 

* The fource of the blindnefs of the Jews js, their not per- 
ceiving that the oeconomy of the gorpel is in the order of the 
decrees of God j and that it is in this light a coafequence of Lis 
imiiiutabiliiy. 

“ If 
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“ If you are cruel to us, you are much more fo Book 
“ to our children 5 you caufe them to be burnt, j. 

becaufe they follow the infpirations given them 
“ by thofe whom the law of nature, and the laws 
“ of all nations, teach them to regard as Gods. 

“ You deprive yourfelves of the advantage you 
“ have over the Mahometans, with refpedl to the 
“ manner in which their religion was rftablifhed 
“ When they boaft of the number of their be- 
“ lievers, you tell them that they have obtained 
“ them by vbJence, and that they have extended 
their religion by the fword : why then do you 
“ eftablifli yours by fire ? 

“ When you would bring us over to you, we 
“ objeft a fource from which you glory to de- 
“ fcend. You reply to us, that though your 
religion is new, it is divine *, and you prove it 
from us growing amidfl: the perfecutions of Pa- 
“ gans, and when watered by the blood of your ’ 

“ martyrs : but at prefent you play the part of 
“ the Dioclefians, and make us take yours. 

“ We conjure you, not by the mighty God 
“ whom both you and we ferve, but by that 
“ Chrift who, you tell us, took upon him a hu- 
“ man form, to propofe himfelf for an example 
“ for you to iollow ; we conjure you to behave 
“ to u', as he lumfelf would behave was he upon 
“ earth. You would have us be Chrifiians, and 
you will not be lb yourfelves. 

“ But if you will not be Chrifiians, be at lead 
men : treat us as you would, if having only 
“ the weak light of juftice which nature bellows, 

“ you had not a religion to conduft, and a revela- 
tion to enlighten you. 

P 3 “ If 
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** If heaven has had fo great a love for you, 
“ as to make you fee the truth, you have receiv- 
ed a lingular favour : but is it for children, whp 
** have received the inheritance of their father, to 
** hate thofe who have not ? 

“ If you have this truth, hide it not from us, by 
the manner in which you propofe it. The cha- 
“ raderillic of truth is its triumph over hearts 
“ and minds, and not that impotency which you 
“ confefs, when you would force us to receive it 
“ by tortures. 

“ If you were wife, you lyould not put us to 
“ death for no other reafon, but becapfe we are 
“ unwilling to deceive you. If your Chrift is the 
** fen of God, we hope he' will reward us for 
“ being fo unwilling to profane his myfteries ; and 
“ we believe, that the God whom both you and 

V we ferve, will not punilh us for having fuffered 
** death for a religion which he formerly gave us, 
“ only becaufe we believe that he ftill continues 
** to give it. 

“ You live in an age in which the light of na- 
** tore ndnes more bright than it has ever done ; 
‘‘ in which philofophy has enlightened human un- 
‘‘ derftandings in which the morality of your 
“ gofpel has been more known; in which the 
“ refpefrive rights cf mankind, with regard to 

V each other, and the empire which one con- 
** fcience has over another, are beft underftood. 

If you do not therefore lhake off your ancient 
“ prejudices, which, whilft unregarded, mingle 
“ with your paflions, it muff be confefled, that 
you are incorrigible, incapable of any degree 
of hght, or inftruftion ; and a nation mull: 

“be 

i. 
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be very unhappy that gives authority to fuch Book. 

CC XXV. 

Chap. 14* 

“ Would you have us frankly tell you our 
“ thoughts ? You confider us rather as your ene- 
“ mies, than as the enemies of your religion : for 
“ if you loved your religion, you would not fufFer 
“ it to be corrupted by fuch grofs ignorance. 

“ It is necelTary that we (hould advertife you of 
“ one thing, that is, if any one in times to come 
“ lhall dare to affert, that in the age in which we 
“ live, the people of Europe were civilized, you 
“ will be cited to prove that they were barbarians ; 

and tlie idea they will have of you, will be fuch 
“ as will dilhonour your age, and fpread hatred 
“ over all your cotem^urarics.’’ 

CHAP. XJV. 

Why the Chrijiian Religion is fo odious in Japan. 

W E have already mentioned (‘‘) the perverfe (t-) Book 
temper of the people of Japan. The ma- 
giftrates confidered the firmnefs which Chriftianity 
infpires, when they attempted to make the people 
renounce their faith, as in itfelf moft dangerous ; 
they fancied that it increafed their obftinacy. The 
law of Japan punilhes ieverely the lead difobedi- 
ence. The people were ordered to renounce the 
Chriftian religion : they did not renounce it *, this 
was difobedience : the magittrates punilhed this 
crime i and the continuance in difobedience feemed 
to deferve another punifhment. 

Punifliments amongft the Japanefe are confider- 
ed as the revenge of an infult done to the prince. 

The fongs of triumph fung by our martyrs appear- 

P 4 ed 
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Book ed as an outrage againft him ; the title of martyr 
Cbaij. IS. provoked the magiftrates ; in their opinion it fig- 
nihed rebel : they did all in their power to prevent 
their ob*'aining it. Then it was that their minds 
were exafpcrated, and a horrid ftruggle was feen 
between tjie tribunals that condemned, and the 
accufed who fufl'ered j between the civil 4ws, and 
thofe of rehgion. 

CHAP. XV. 

Of the Propagation of Religion* 

A ll the people of the Eaft, except the Maho- 
metans, believe all religions in themfclves in- 
different. They fear the eftablifhment of another 
religion, no otherwife than as a change in govern- 
ment. Amongft the Japanefe, where there are 
many fefts, and where the ftate has had for fo 
i ) See long a time an ccckfiaftic fiiperior, they (') never 
Kempfer. jjppyjg religion. It is the fame with the people 

bin’fMe- ( )* ^ Calmucks {") do more, they 

moirs. make it a point of confcience to tolerate every 
fpecies of religion : at Calicut (“) it is a maxim of 
Tartn;., thc ftate, that every religion is good. 
l^'piMni’s Bur ir does not follow from hence, that a re- 
•jraveis, iigio,-j brought ffom a far diftant country, and 
quite different in climate, laws, manners, and cuf- 
toms, will have all the fuccefs to which its holi- 
nefs might eniitle it. This is more particularly 
true in great defpotic empires : here ftrangers are 
tolerated at fvft, becaufe there is no attention 
given to what docs not feem to ftrike at the autho- 
rity of the prince. As they are extremely igno- 
rant, an European may render himfclf agreeable, 

by 
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by the knowledge he communicates : this is very Boor 
well in the beginning. But as foon as he has any 
fuccefs, when difputes arifc, and when men who 
have fome intereft, become informed of it ; as 
their empire, by its very nature, above all things 
requires tranquillity, and as the leaft difturbance 
may overturn it, they profcribe the new religion 
and thofe who preach it : difputes between the 
preachers breaking out, they begin to entertain a 
diftafte for religion on which even thofe who pro- 
pofe it are not agreed. 



THE SPIRIT 


si$ 


BOOK XXVI. 

Of Laws as relative to the Order of 
Usings on which they determine, 

CHAP. I. 


Idea of this Booh, 


Bo O K 
XXVI. 
Chap. I. 


M en arc governed by leveral kinds of 
laws ; by the la..’ of nature ; by the di- 
vine Jaw, which is that of religion ; by 
ccclenaftical, otherwife called canon law, which is 
that of religious polity j by the law of nations, 
which may be conlidered as the civil law of the 
whole globe, in which fenfe every nation is a 
citizen j by the general political law, which re- 
lates to that human wifdom from whence all fo- 


cieties derive their origin ; by the particular poli- 
tical law, the objeft of which is each fociety j by 
the law of conqueft founded on this, that one 
nation has been willing and able, or has had a 
right to offer violence to another •, by the civil 
law of every fociety, by which a citizen may de- 
fend his poffeflions and his life, againft the at- 
tacks of any other citizen ; in fine, by domeftic 
law, which proceeds from a foe icty’s being divided 
into feveral families, all which have need of a 
particular government. 

There are therefore different orders of laws, and 
the fublimity of human reafon confifts in perfeftly 
knov,ring to which of thefe orders the things that are 

to 
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fo be determined ought to have a principal relation. Book 
and not to throw into confuGon thofe principles cha^ 
which ihould govern mankind. 

CHAP. II, 

Of Laws divine and human. 

W E ought not to decide by divine laws, what 
Ihould be decided by human laws *, nor 
determine by huni'in, what (hould be determined 
by divine laws. 

Thcfe two forts of laws differ in their original, 
in their obje£b, and in their nature. 

It is univerfally acknowledged, that human laws 
are in their own nature different from thofe of re- 
ligion ; this is an important principle : but this 
principle is itfelf fubjedt to others, which mull 
be enquired after. 

I. It is in the nature of human laws to be fub- 
jedb to all the accidents which can happen, and to 
vary in proportion as the will of man changes : 
on the contrary, by the nature of the laws of re- 
ligion, they are never to vary. Human laws ap- 
point for fome good ; thofe of religion for the 
beft : good may have another objtdl, becaufe 
there are many kinds of good : but the bell: is but 
one, it cannot therefore change. We may alter 
laws, becaufe they are reputed no more than good ; 
but the inGitutions of religion arc always fuppofed 
to be the beft. 

2. There are kingdoms, in which the laws are of 
no value, as they depend only on the capricious and 
fickle humour of the Ibvereign. If in thefe king- 
doms the laws of religion were of the fame n.iture 


as 
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Book as the human inftitutions, the laws of religion too 
Chap. 3*. would be of no value. It is however necelTary to 
the fociety, that it (hould have fomething fixed ; 
and it is religion that has this ftabiiity. 

3. The influence of religion proceeds from its 
being believed •, that of human law®, from their 
being feared. Antiquity fuits with religion, be- 
caufc we have fiequently a firmer belief of things, 
in proportion to their diftance : for we have no 
ideas annexed to them drawn from thofe times, 
which can confradidl them. Human laws, on the 
coritrary, receive advantage from their novelty, 
which implies the aftual and particular attention 
of the legiflitor to put them in execution. 

CHAP. III. 

Of civil Laivs contrary to the Law of Nature. 

9 - T F a flave, fays Plato (*), defends himfelf, and 
A jjjiij 3 freeman, he ought to be treated as a 
parricide. This is a civil law which punifhes feif- 
defence, tho.igh dilated by nature. 

The law of Henry VIII. which condemned a 
man without being confronted by witnefTes, was 
contrary to felt-defence. In order to pafs fentcnce 
of condemnation, it is necefiary that the witnefies 
Ihould know, whether the man againft whom they 
make their depofition, is he whom they accule, 
and that this man be at liberty to fay, I am not 
the perfon you mean. 

The law pafled under the fame reign, which 
condemned every v/oman, who, having carried on a 
criminal commerce, did not declare it to the king 
before flic married him, violated the regard due to 

natural 
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natural modefty. It is as unreafonabie to oblige a B o o k 
woman to make this declaration, as to oblige 
roan not to attempt the defence of his own life. 

The law of Henry II. which condemned the 
woman to death who lofl: her child, in cafe Ihe did 
not make known her pregnancy to the magiftrate, 
was not lefs contrary to felf-defence. It would 
have been fufiicient to oblige her to inform one of 
her nearell relations, who might watch over the 
prefervation of the infant. 

What other information could Ihe give in 
this fituation, fo torturing to natural modefty ? 
Education has heightened the notion of preferv- 
ing that modefty ; and in thofe critical moments, 
fcarce has Ihe any idea remaining of the lofs of 
life. 

There has been much talk of a law in * England, 
which permitted girls feven years old to chufe a 
hulband. This law was (hocking two ways ; it had 
no regard to the time when nature gives maturity 
to the underftanding, nor to that in which (he 
gives maturity to the body. 

Amongft the Romans, a father might oblige 
his daughter to repudiate (”) her hufband, though C*) Sec 
he himfelf had confented to the marriage. But it Jhe'^code" 
is contrary to nature, for a divorce to be in the 

r I . 1 r & fudtaa 

power of a third perfon. dtmonbus 

A divorce can be agreeable to nature, only when/"*^'*- 
it is by confent of the two parties, or at leaft of 
one of them : but when neither confents, it is a 
monftrous reparation. In (hort, the power of di- 
vorcement can be given only to thofe who feel the 

• Mr. Baylc, in his Crlticlfm on the Hiftoiy of Calvinirra, * 

/peaks of Ihis law, page 263, 


iiiconve- 
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Book Inconveniencies of marriage, and who are fenfible 
€^^4! moment when it is for their intercft to malcc 

them ceafe. 

CHAP. IV. 

jT/ie fame SubjeB continued, 

(') La# of UNDE BALD (') king of Burgundy de- 
gwid^ns, creed, that if the wife or fon of a perfon 
tit. 47. guilty of robbery, did not reveal the crime, they 
were to become flaves. This was contrary to 
nature : a wife to inform againft her hulband ! a 
fontoaccufe his father! to avenge one criminal 
aftion, they ordained another ftill more criminal. 
<0 In the The law of RecelTuinthus C*) permits the chil- 
Se vifi^ dren of the adulterefe, or thofe of her hufband, 
goths, lib. to accufe her, and to put the flaves of the houfe 
■*' to the torture. How iniquitous the law, which,- 
to preferve a purity of morals, overturns nature, 
the origin, the fource of all morality ! 

With pleafure v/c behold in our theatres a young 
hero expreis as much horror againft the difeovery 
of his mother-in-law’s guilt, as againft the guilt 
itfelf. In his furprizc, though accufed, judged, 
condemned, proferibed, and covered with infamy, 
lie fcarcely dares to refledb on the abominable 
blood from whence Phtedra fprang : he abandons' 
the moft tender objed, all that is moft dear, all 
that lies neareft his heart, all that can fill him with 
jage, to deliver himfelf up to the unmerited ven- 
geance of the gods. It is nature’s voice, the 
fweeteft of all founds, that infpircs us with this 
pleafure. 


CHAP. 
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C H A P. V. 

Cafes in which we may judge by the Principles 
of the civil Lawt in limiting the Principles 
of the Law of Nature. 

A n Athenian law obliged * children to pro- 

vide for their fathers, when fallen into po- chap. j," 
verty ; it excepted thofe who were born of a (*} (>■) Plu- 
courtezan, thofe whofe chaftity had been infamoufly 
proftituted by their father, and thofe to whom he (f) Hn- 
O had not given any means of gaining a liveli- 
hood. 

The law confidered, that, in the firft cale, the edtortTad 
father being uncertain, he had rendered the natural 
obligation precarious *, that in the fecond, he had 
fullied the life he had given, and done the greateft 
injury he could do to his children, in depriving 
them of their reputation j that in the third, he 
had rendered infuppurtable a life which had no 
means of fubfiftence. The law fufpended the na- 
tural obligation of children, becaufe the father had 
violated his j it looked upon the father and the Ion 
as no more than two citizens and determined, in 
refpeft to them, only from civil and political views; 
ever confidering, that a good republic ought to 
have a particular regard to manners. 1 am apt to 
think, that Solon’s law was a wife regulation in 
the firft two cafes, whether that in which nature 
has left the fon in ignorance with regard to his 
father, or that in which (he even feems to ordain 
he Ihould not own him ; but ir cannot be approved 

• Uiidci pain cf inlUipy, anotbei* under pain ofiinprifjnmcnt. 

with 
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Book, with refpedt to the third, where the father half 
Ch^J* only violated a civil inftitution. 

CHAP. VI. 

^hat the Order of Succejpon or Inheritance de- 
pends on the Principles of political or civil 
LaWt and not on thofe of the Law of Nature. 

T H £ Voconian law ordained, that no woman 
ihould be left heirefs to an eftate, not even if 
Ihe was an only child. Never was there a law, 
fi) De «. fays St. Auguftine (®), more unjuft. A formula 
Marculfus (“) treats that cuftom as impious, 
('■)ljb.». which deprives daughters of the right of fucceed- 
ONovell eftate of their fathers. Juftinian (0 

tku gives the appellation of barbarous, to the right 
which the males had formerly of fucceeding in 
prejudice to the daughters. Thefe notions pro- 
ceed from their having confidered the right of 
children to fucceed to their fathers pofleffions, as 
a confeq,uence of the law of nature j which it ia 
not. 

The law of nature ordains, that fathers (hall 
provide for their children ; but it does not oblige 
them to make them their heirs. The divifion of 
property, the laws of this divifion, and the fuc- 
ceflion after the death- of the perfon who has had 
this divifion, can be regulated only by the Com- 
munity, and confequently by political or civil laws. 

True it is, that a political or civil order fre- 
quently demands that children (hould fucceed to 
thetr father’s eftate ; but it does not always make 
this neceflary. 


There 



OF LAWS. 


225 

There may be fome reafons given why the laws ' 
of our fiefs appoint that the eldefl; of the males^ Chap. «.* 
or the neareft relations of the male (ide, fhould 
have all, and the females nothing : and why by 
the laws of the Lombards ('') the fillers, the na- C) L«b. >• 
tural children, the other relations ; and, in their e/y’&g, 
default, the treafury, might fhare the inheritance 
with the daughters. 

It was regulated in fome of the Dynafties of 
China, that the brothers of the emperor fhould 
fucceed to the throne, and that the children fhould 
not. If they were willing that the prince fhould 
have a certain degree of experience, if they feared 
his being too young, and if it was become necef^ 
fary to prevent eunuchs from placing children fuc- 
ceffively on the throne, they might very juftly 
eflablifh a like order of fuccefTton; and when 
fome (0 writers have treated thefe brothers as (•) Du 
ufurpers, they have judged only by ideas receiv- thefecond 
cd from the laws of their own countries. Dynafty. 

According to the cuflom of Numidia (”), De- i-ivy, 
fakes, brother of Gala, fucceeded to the kingdom ; iib? 9 . * 
not MaffinifTa, his fon. And even to this day ("), 
among the Arabs in Barbary, where each village voi. i. ’ 
has its chief, they adhere to this ancient cuflom, 4o»* 
by chufing the uncle, or fome other relation, to- 
fucceed. 

There are monarchies merely eleflive ; add fince 
it is evident, that the order of fuccelHon ought to 
be derived from the political or civil laws, it is 
for thefe to decide in what cafes it is agreeable to 
reafon, that the fucceflion be granted to children, 
and in what cafes it ought to be given to others. 

Q. la 
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Book 
XXVI. 
Chap. 6, 


(o) &c E. 
difying 
Letters, 
I.et. 14. 
and the 
Voyages 
that con- 
tributed 
to the 
eftablilh- 
ment of 
the Baft- 
India 
company, 
vo). 3. 
part a. 
pag. 644. 


In countries where polygamy is eftablilfaed, the 
prince has many children ; and the number of them 
is much greater in fome of thefe countries than in 
others. There are * ftates, where it is impoffible 
for the people to maintain the children of the 
king : they might therefore make it a law, that 
the crown lhall devolve, not on the king’s children, 
but on thofe of his lifter. 

A prodigious number of children would expofe 
the ftate to the moft dreadful civil wars. The or- 
der of fucceftion which gives the crown to the 
children of the lifter, the number of whom is not 
larger than thofe of a prince who has only one 
wife, muft prevent thefe inconveniencies. 

There are people, amongft whom reafons of 
ftate, or fome maxims of religion, have made it 
neceflary that the crown Ihould be always fixed in 
a certain family : from hence, in India, proceeds 
■ the jealoufy of their (°) tribes, and tlie fear of 
lofing the defcent: they have there conceived, that 
never to want princes of the blood royal, they 
ought to take the children of the eldcft lifter of 
the king. 

A general maxim : It is an obligation of the 
law of nature, to provide for our children ; but 
to make them our fucceftbrs, is an obligation of 
the civil or political law. From hence are derived 
the difierent regulations, with refpedt to baftards, 
in the different countries of the world; thefe are 
according to the civil or political laws of each 
country. 

* See the Collection of Voyages that conti ibiitcd to the efta 
blifhment of an £a(t-India company, vol. 4* part 1. pag. 1x4 
And Mr. Smith's Voyage to Guinea, part z. pag* 150. concerning 
the kingdom of Judia* 

CHAP. 
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CHAP. vir. 

That voe ought not to decide by the Precepts of 
ReligioUt what belongs only to the haw of 
Nature, 

T H E Abaffines have a moft fevere lent of Book 

XXVI. 

fifty days, which weakens them to fuch acbap. ■}, 
degree, that for a long time they are incapable*"^ 
of bufmefs : the Turks C) do not fail to attack(!^Colkc- 
them after their lent. Religion ought, in favour of voyages 
the natural right of felf-defcnce, to fet bounds 
thefe cuftoms, totheefta- 

The Jews were obliged to keep the fabbath;of 
but it was an inftance of great ftupidity in this na- 
tion, not to defend themfelves when their enemies 'oK 4!"^* 
chofe to attack them on this day. P®|' 

Cambyfes laying fiege to Pelufium, fet in the 
firft rank a great number of thofe animals, which 
the .Egyptians regarded as facred ; the confe- 
qucnce was, that the foldiers of the garrifon durft 
not moleft them. Who does not fee that fclf-de- 
fence is a duty fuperior to every precept. 


CHAP. VIII. 

h'hat we ought not to regulate by the Principles 
of the canon LaWt things which Jhould be^^^^^ 
remlatcd by thofe of the civil Law. juiumpe* 

B y the ('’) civil law of the Romans, he 

took a thing privately from a facred place, was >?• que- 
puniflicd only for the guilt of theft: by the (')cly"'ob. 
canon law, he is pumdied for the crime of facri- 
lege. The canon law takes cognizance of thecap.'ij. 


CLa 


place. 


torn. 3« V 
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place *, the civil laws of the faft. But to attend 
only to the place, is neither to refled on the na- 
ture and definition of a theft, nor on the nature 
and definition of facrilege. 

As the hufband may demand a reparation, by 
reafon of the infidelity of his wife ; the wife 
might formerly (*) demand it, on account of the 
infidelity of the hufband. This cuftom, contrary 
to a regulation made in the (') Roman laws, was 
introduced into the ecclefiaftic courts *, where 
nothing was regarded but the maxims of canon 
Itw ; and indeed, if we confider marriage as a 
thing merely fpiritual, and as relating only to the 
things of another life, the violation is in both 
cafes the fame, but the political and civil laws 
of almofl; all nations, have, with reafon, made a 
diftindion between them. They have required 
from the women a degree of referve and conti- 
nency, which they have not exaded from the men ; 
becaufe, in women, a violation of chaftity fup- 
pofes a renunciation of all virtue ; becaufe women, 
by violating the laws of marriage, quit the Rate 
of their natural dependence ; becaufe nature has 
marked the infidelity of women with certain figns ; 
and, in fine, becaufe the children of the wife born 
in adultery neceflfarily belong, and are an expence 
to the hufband, while the children produced by 
the adultery of the hufband, are not the wife’s, 
nor are an expence to the wife. 

* At prefent they do not take cognizance of thefe things in 
France. 


CHAP. 
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CHAP. IX. 

That Things which ought to be regulated by the 
Principles of civil Law^ can feldom be regu- 
lated by thofe of Religion. 


T H E laws of religion have a greater fub- Book 
limity ; the civil laws a greater extent. Chap. 9! 
The laws of perfection drawn from religion 
have more in view the goodnefs of the perfon 
that obferves them, than of the fociety in which 
they are obferved ; the civil laws, on the contrary, 
have more in view the moral goodnefs of men in 


general, than that of individuals. 

Thus, venerable as thofe ideas are which imme- 
diatly fpring from religion, they ought not always 
to ferve as a firft principle to the civil laws ; be- 
caufe thefe have another, the general welfare of 

Tht Romans made regulations amongft them- 
felvcs, to preferve the morals of their women ; 
thefe were political inftitutions. Upon the ella- 
blifliment of monarchy, they made civil laws on 
this he.ad, and formed them on the principles of 
their civil government. When the Chriftian re- 
ligion became predominant, the new Jaws that 
were then made, had lefs relation to the general 
reClitude of morals, than to the holinefs of mar- 
riage ; they had lefs regard to the union of the (") Leg- 
two fexes in a civil, than in a fpiritual ftate. ff* 

At firft, by the (") Roman law, a hulband, 
brought back his wife into his houfe, after flie had (») nov.’ 
been found guilty ©f adultery, was punilhed as 
accomplice in her debauch. Juftinian f*), from tit. 170. 

3 Other 
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XXVI* principles, ordained, that during the (pace of 
Chap. 9. two years he might go and take her again out of 
of the monaftery. 

. Formerly, when a woman, whofe hufband was 
gone to war, heard no longer any tidings of him, 
fne might eafily marry again, becaufe (he had in 
her hands the power of making a divorce. The 
of (•') Conftantine obliged the woman to wait 
&judtcto four years, after which (he might fend the bill of 
riivorce to the general j and, if her hufl^and re- 
(^Auth, turned, he could not then charge her with adultery, 
quandf. ^ut Juftinian (®) decreed, that let the time be 
cumque nevcr fo long after the departure of her hufliand, 

coa, de #1 /i 1 i 1 

rtpudtis, me Ihould not marry, unlefs by the depofition and 
oath of the general (he could prove the death 
of her hufband. Juftinian had in view the in- 
dilTolubility of marriage ; but we may fafely fay, 
that he had it too much in view. He demanded 
a pofitive proof, when a negative one was fuffi- 
cient; he required a thing extremely difficult, to 
give an account of the fate of a man at a great dif- 
tance, and expofed to fo many accidents ; he pre- 
fumed a crime, that is, a defection of the hufband, 
when it was fo natural to prefume his death. He 
injured the commonwealth, by obliging women to 
live out of marriage ; he injured individuals, by 
expofing them to a thoufand dangers. 

(d^"***- The law of Juftinian (0, which ranked amongft 
Sodie the caufes of divorce the confent of the hufband 

rJwS. ® monaftery, was entirely 

oppofite to the principles of the civil laws. It 
is natural that the cauics of divorce (huuld have 
their origin in certain impediments, which could 
not be forefeen before marriage ; but this defire 

of 
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of preferving chaility might be forefeen, fince it 
is in ourfelves. This law favours inconftancy in a Cbap. lo, 
ftate, which is by its very nature perpetual ; it“"^ *’• 
Ihook the fundamental principle of divorce, which 
permits the diflblution of one marriage only from 
the hope of another. In ftiorr, if we view it in 
a religious light, it is no more than giving vic> 
tims to God without a facrifice. 

CHAP. X. 

In what Cafe we ought to follow the civil Law, 
which ptrmits, and not the Law of Religion 
which forbids. 

W HEN a religion which prohibits poly- 
gamy, is introduced into a country where 
it is permitted, we cannot believe, (fpeaking only 
as a politician) that the laws of the country ought 
to fuffer a man who has many wives to embrace 
this religion ; uniefs the magiftrate or the hul^ 
band Ihould indemnify them, by reftoring them 
fomc way or other to their civil ftate. Without 
this, their condition would be deplorable; no 
fooner would they obey the laws, than they would 
find themfelves deprived of the greateft advantages 
of fociety. 


CHAP. XI. 

^hat human Courts of fuJHce flmdd not be regu- 
lated by the Maxims qfthof 'e tribunals which 
relate to the other Life. 

T H E tribunal of the inquifition, formed by the 
Chriftian monks on the idea of the tribunal of 
Q_ 4 penitence. 
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penitence, is contrary to all good policy. It has 
every where met with a general diflike, and muft 
have funk under the oppofitions it met with, if 
thofe who were rcfolved to eftabJifh it, had not 
drawn advant3;.;'?s even from thefe oppofitions. 

This tribunal is infnppornble in all govern- 
ments. In monarchies, it only makes informers 
and traitors ; in republics, it only forms dilhoncft 
men ; in a defpotic flacc, it is as deflrudive as 
the government icfelf. 

CHAP. XII. 

7 he fame Subjedi continued. 

T T is one abufe of this tribunal, that of two 
perfons accufed of the fame crime, he who de- 
nies, is condemned to die ; and he who confefles, 
avoids the punilhment. This has its fource in mo- 
nadic ideas, where he who denies, feems in a date 
of impenitence and damnation *, and he who con- 
feffes, in a date of repentance and falvation. But 
a didintdion of this kind can have no relation to 
human tribunals. Human juftice, which fees on- 
ly the aflions, has but one compad with men, 
namely that of innocence *, divine judice, which 
fees the thoughts, has two, that of innocence and 
repentance. 

CHAP. XIII. 

In what Cafesy with regard to Marriage, we 
ought to follow the Laws of Religion and in 
what Cafes we foould jollow the civil Laws. 

I T has happened in allages and countries, that re- 
ligion has been blended with marriages. When 

certain 
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certain things have been confidered as impure or * 
unlawful, and were neverthelefs become necelTary, Cfaap. i> 
they were obliged to call in religion, ro legitimate 
in the one cafe, and to reprove in others. 

On the other hand, as marriage is of all hu'- 
man adlions that in which i()ciety is moft inte- 
refted, it became proper that this Ihould be regu- 
lated by the civil laws. 

Every thing which relates to the nature of mar- 
riage, its form, the manner of contra<5l;ing it, the 
fruit! ulnefs it occafions, which has made all na- 
tions confider it as the objedl: of a particular be- 
nediction ; a benedidtion which, not being always 
annexed to it, is fuppofed to depend on certain 
fuperior graces all this, I fay, is within the re- 
fort of religion. 

The confequences of this union, with regard to 
property, the reciprocal advantages, every thing 
which has a relation to the new family, to that from 
which it fprung, and to that which is expefled to 
arife i all this relates to the civil laws. 

As one of the great objefts of marriage is to 
take away that uncertainty which attends unlawful 
conjundtions, religion here ftamps its feal, and the 
civil laws join theirs to it ; to the end that it may , 
be as authentic as pofTible. Thus, befides the 
conditions required by religion to make a marriage 
valid, the civil laws may ftill cxadt others. 

The civil laws receive this power from their be- 
ing additional obligations, and not contradidfory 
ones. The law of religion infills upon certain 
ceremonies, the civil laws on the confent of fa- 
thers ', in this cafe, they demand fomething more 
than that of religion, but they demand nothing 
contrary to i<t. 
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II follows from hence, that the religious law 
muft decide whether the bond be indiflbluble, or 
not i for if the laws of religion had made the 
bond indiiToIuble, and the civil laws had declared 
it might be broken, they would be contradi6lory 
to each other. 

Sometimes the regulations made by the civil 
Jaws, with relpeft to marriage, are not abfolutely 
necelTary ; fuch are thole edablifhed by the laws, 
which, inllead of annulling the mariiage, only 
punilh thofe who contiaiSt it. 

Amongft the Romans, the Papian law declared 
thofe marriages illegal which had been prohibited, 
and yet only fubjedted them to a penalty * ; but a 
Senatus Confultum, made at the inftance of the em- 
peror Marcus Antoninus, declared them void ; there 
then no longer fubfiHed •f' any fuch thing as a mar- 
riage, wife, dowry, or hufband. The civil laws 
determine according to circumftances : fometimes 
they are moft attentive to repair the evil ; at others, 
to prevent it. 


CHAP. XIV. 

In what inflances Marriages between Relation^ 
Jhould be regulated by the Laws of Nature > 
and in what Iiijianccs by the civil Laws. 

W ITH regard to the prohibition of mar- 
riage between relations, it is a thing ex- 
tremely delicate, to fix exadbly the point at which 


^ See what has been faici on this fubjef^, in book 23. chap. 21. 
in the relation they bear to the number of inhabitants. 

f See Law 16- fT. de rttu nuptiarum\ and Law 3* § i. alfo 
Digeft. de donationibuj inter vtrum U uxorem. 


the 
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the laws of nature ftop, and where the civil laws B®«>k 
begin. For this purpofe, we muft eftabliih fome chap. 14. 
principles. 

The marriage of the fon with the mother con- 
founds the ftate of things : the fon ought to have 
an unlimited refpe£t to his mother, the wife an 
unlimited refpeft for her huiband j therefore the 
marriage of the mother to her fon, would fubvert 
the natural ftate of both. 

Befides, nature has forwarded in women the time 
in which they are able to have children, but has 
retarded it in men ; and, for the fame reafon, 
women fooner lofe this ability, and men later. If 
the marriage between the mother and the fon were 
permitted, it would almoft always be the cafe, 
that when the hulband was capable of entering 
into the views of nature, the wife would be in- 
capable. 

I'he marriage between the father and the daughter 
is contrary to nature, as well as the other ; but it ■ 
is not lefs contrary, hecaulc it has not thefe two 
obftacles. Thus the Tartar^, who m ly marry their 
daughters *, never marry their mothers, as we fee 
in the accounts we have of that nation ('’j. (b)Hift.of 

It has ever been the natural duty of fathers tola'j^art 
watch over the chaftity of their children. Intrufteds- P®g- 
with the care of their education, they are obliged 
to preferve the body in the greateft perfection, 
and the mind from the leaft corruption ; to en- 
courage whatever has a tendency to infpire them 
with virtuous defircs, and to nourifh a becom- 

• This law is very ancient amongft them. Attila, fays Prifeus 
in his embafly, ftopt in a certain place to inairv iTca. his daughter. 

A thing fermitud^ he adds, by the law oj the brythians, pag. aa. 

ing 
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“j"' ing tenderncfs. Fathers, always employed in pre- 
Cbap» 4. fetving the morals of their children, muft have 
a natural averfion to every thing than can render 
th m corrupt. Marriage, you will fay, is not a 
CO ruption : but before marriage they muft fpeak, 
they muft make their perfons beloved, they muft 
feduce : it is this fediiftion which ought to infpire 
us with horror. 

There Ihould be therefore an unfurmountable 
barrier between thofe who ought to give the edu- 
cation, and thofe who are to receive it in order 
to prevent every kind of corruption, even though 
the motive be lawful. Why do fathers fo careful- 
ly deprive thofe who are to marry their daughters, 
of their company and familiarity ? 

The horror that arifes againft the inceft of the 
brother with the fifter, Ihould proceed from the 
fame fource. The defire of fathers and mothers to 
preferve the morals of their children and families 
untainted, is fufficient to infpire their offspring 
with a deteftation of every thing that can lead to 
the union of the two fexes. 

The prohibition of marriage between coufin- 
germans, has the fame original. In the early ages, 
that is, in the times of innocence j in the ages 
when luxury was unknown, it was cuftomary for 
children *, upon their marriage, not to remove 
from their parents, but to fettle in the fame houfe; 
as a fmall habitation was at that time fufficient for 
a large family ; the children -f- of two brothers, 
or coufm-germans, were confidered both by others 

• It was thus amongft the ancient Romans. 

f Amongft the Romans they had the fame name, the coufia- 
germans were called brothers. 

and 
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and themfelves, as brothers. The cftrangement 
then between the brothers and fitters, as to mar- chap. 14. 
riage *, fubfitted alfo between the coufin-ger- 
mans. 

Thefe principles are fo ttrong and fo natural, 
that they have had their influence almott over all 
the earth, independently of any communication. 

It was not the Romans who taught the inhabi- 
tants^ of Formofa that the marriage of rela-(')Col. 
tions of the fourth degree was incettuous ; it waSy^y°"^®^ 
not the Romans that communicated this fentiment to the in- 
to the Arabs (“’) : it was not they who taught it to 
the inhabitants of the Maldivian iflands ('). 

But if fome nations have not rejefted marriages the ftate of 
between fathers and children, fitters and brothers jtheiOe of 

• ir-nii -If 1 Forraofa- 

we have leen in the firtt book, that intelligent be- ^ ij 
ings do not always follow the law of nature. Who chap, of 
could have imagined it! Religious ideas have fre- g^‘ 
quently made men fall into thefe mittakes. If the Fpncis 
Aflyrians and the Perfians married their mothers, 
the firtt were influenced by a religious refpeft for 
Semiramis •, and the fecond did it, becaufe the re- 
ligion of Zoroatter gave a preference i" to thefe 
marriages. If the .Egyptians married their fif- 
ters, it proceeded from the wildnefs of the .Egyp- 
tian religion, which confecrated thefe marriages in 
honour of Ifis. As the fpirit of religion leads 
us to attempt whatever is great and difficult, we 

* It was thus at Rome in the firft ages, till the people made a 
law to permit them j they were willing to favour a man extreme- 
ly popular, who had married his coufin german. Plutarch’s 
Treatife, intitled, ^efitons concerning the affairs of the Romans^ 

f They were confidered as more honourable. See Philo, dg 
/Pecialibus ligtbo qua pertinent ad pracepta decakgu Paris, 1640. 
pag. 778. 


cannot 
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cannot infer that a thing is natural, from its being 
Cbap. li^ conlecrated by a falfe religion. 

The principle which informs us that marriages 
between fathers and children, between brothers and 
lifters, are prohibited, in order to preferve natural 
modefty in families, will help us to the difcovery 
of thoib marriages that are forbidden by the law 
of nature, and of thofe which can be fo only by 
the civil law. 

As children dwell, or are fuppofed to dwell in 
their father’s houfe, and confequently the Ton- in- law 
with the mother-in-law, the father-in-law with the 
daughter-in-law, or wife’s daughter ; the marriage 
between them is forbidden by the law of nature. 
In this cafe the refemblance has the fame effedt as 
the reality, becaufe it fprings from the fame cauie : 
the civil law neither can, nor ought to permit 
thefe marriages. 

There are nations, as we have already obferved, 
amongft whom coufin-gcrnians are confidered as 
brothers, becaufe they commonly dwell in the fame 
houfe : there are others, where this cuftom is not 
known. Among the firft, the marriage of coufin- 
germans ought to be regarded as contrary to na- 
ture ; not fo among the others. 

But the laws of nature cannot be local. There- 
fore, when thefe marriages are forbidden, or per- 
mitted, they are, according to the circumftances, 
permitted or forbidden by a civil law. 

It is not a neceffary cuftom for the brother-in- 
law and the fifter-in-law to dwell in the fame 
houfe. The marriage between them is not then 
prohibited to preferve chaftity in the family ; and 
the law which forbids or permits it, is not a law of 

nature. 
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nature, but a civil law, regulated by circutnftances, 
and dependent on the cuftoms of each country : Cfaap. 
thele are cafes in which the laws depend on the 
morals, or cuftoms of the inhabitants. 

The civil laws forbid marriages, when by the 
cuftoms received in a certain country they are found 
to be in the fame circumllances as thole forbidden 
by the law of nature ; and they permit them when 
this is not the cafe. The prohibitions of the laws 
of nature are invariable, becaufc the thing on 
which they depend is invariable ; the father, the 
mother, and the children, neceflarily dwell in the 
fame houfe. But the prohibitions of the civil laws 
are accidental, becaufe they depend on an acci- 
dental circumflance *, coulin-germans and others 
dwelling in the houfe by accident. 

This explains why the laws of Moles, thofe of 
the Egyptians ('^), and of many other nations, per- (O See 
mitted the marriage of the brother-in-law with 
lifter- in law •, whilft thefe very marriages were dif- * 
allowed by other nations. butnuptm. 

In the Indies they have a very natural reafon for 
admitting this fort of marriages. The uncle is 
there conlidered as the father, and is obliged to 
maintain and educate his nephew, as if he were 
his own child : this proceeds from the difpolition 
of thele people, which is good-natured and full of 
humanity. This law, or this cuftom, has pro- 
duced another *, if a hufband has loft his wife, he 
does not fail to marry her filler : which is ex- 
tremely natural, for his new confort becomes the 
mother of her fifter’s children, and not a cruel 
Hep-mother. 


7 


CHAP. 
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CHAP. XV. 

That we Jhould not regulate by the Principles of 
political Lawy thofe 'Things which depend on 
the Principles of civil Law, 

Book \ S men have given up their natural indepen- 
dence to live under political laws, they have 
given up the natural community of goods to live 
under civil laws. 

By the firft, they acquired liberty ; by the le- 
cond, property. We Ihould not decide by the 
laws of liberty, which, as we have already faid, 
is only the government of the community, what 
ought to be decided by the laws concerning pro- 
perty. It is a paralogifm to fay, that the good 
of the individual Ihouid give way to that of the 
public : this can never take place, but when the 
government of the community, or, in other words, 
the liberty of the fubjeft, is concerned ; this does 
not affedh fuch cafes as relate to private property, 
becaufe the public good confifts in every one’s hav- 
ing their property, which was given him by the 
civil laws, invariably preferved. 

Cicero maintains, that the Agrarian laws were 
unjuft ; becaufe the community was eftablilhed 
with no view, but that every one might be able to 
preferve his property. 

Let us therefore lay down a certain maxim, 
that whenever the public good happens to be the 
matter in queftion, it is not for the advantage of 
the public to deprive an individual of his property, 
or even to retrench the Icaft part of it by a law, 
or a political regulation. In this cafe we Ihould 
j follow 
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follow the rigour* of the civil law, which is the Book 
Palladium of property. cb^l], 

Xhus when the public has occafion for the eftate 
of an individual, it ought never to a<5t by the rigour 
of political law : it is here that the civil law ought 
to triumph, who with the eyes of a mother regards 
every individual as the whole community. 

If the political magiftrate would eredt a public 
edifice, or make a new road, he muft indemnify 
thofe who are injured by it : the public is in this 
reijjedt like an individual, who treats with an indi- 
vidual. It is full enough that it can oblige a citi- 
zen to fell his inheritance, and that it can ftrip 
him of this great privilege which he holds from 
the civil law, the not being forced to alienate his 
pofleflions. 

After the nations which fubverted the Roman 
empire had abufed their very conquefts, the fpirit 
of liberty called them back to that of equity. They 
exercifed the moft barbarous laws with moderation : 
and if any one (hould doubt the truth of this, they 
need only read Beaumanoir’s admirable work on 
jurifprudence, written in the twelfth century. 

They mended the highways in his time, as we 
do at prefent. He fays, that when a highway could 
not be repaired, they made a new one as near the 
old as poflible ; but indemnified the proprietors at 
the • expence of thofe who reaped any advantage 
from the road. They determined at that time by 
the civil law *, in our days, we determine by the 
law of politics. 

• The lord appointed colle6tors to receive the toll from the 
peafanti the gentlemen were obliged to contribute by the count, 
and the clergy by the bilhop. Beaumanoir, chap. as. 

Vol.il R chap. 
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CHAP. XVI. 

T^hat nve ought not to decide by the Rules of the 
civil Law, when it is proper to decide by 
thofe of the political Law, 


Book 
XXVI. 
Chap. I 


M ost difficulties on this fubjedl may be 
eafiiy folved, by not confounding the rules 
derived from property with thofe which fpring 
from liberty. 

Is the demefnc of a (late or government alien- 
able, or is it not ? This queftion ought to be de- 
cided by the political law, and not by the civil. 
It ought not to be decided by the civil law, be- 
caufe it is as neceflary that there fhould be de- 
mefnes for the fubfiftence of a ftate, as that the 
ftate (hould have civil laws to regulate the difpofal 
of property. 

If then they alienate the demefne, the ftate will 
be forced to make a new fund for another. But this 
expedient overturns the political government, be- 
caufe, by the nature of the thing, for every de- 
mefne that (hall be eftaBliftied, the fubjed will al- 
ways be obliged to pay more, and the fovereign to 
receive lefs •, in a word, the demefne is neceflary, 
and the alienation is not. 

The order of fucceffion is, in monarchies, found- 
ed on the welfare of the ftate •, this makes it necef- 
fary that fuch an order (hould be fixed, to avoid 
the misfortunes, which, I have faid, muft arife in 
a defpotic kingdom, where all is uncertain, becaufe 
all is arbitrary. 

The order of fucceffion is not fixed for the fake 
of the reigning family j but becaufe it is the intereft 

of 
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of the date, that it Ihould have a reigning family. Book 
T he law which regulates the fucceflion of indivi- ,5^ 
duals, is a civil law, whofc view is the intereft of 
individuals *, that which regulates the fuccelTion to 
monarchy, is a political law, which has in view 
the welfare and prefervation of the kingdom. 

It follows from hence, that when the political law 
has eftablilhed an order of fucceflion in government, 
and this order is at an end, it is abfurd to reclaim 
the fucceflion in virtue of the civil law of any na- 
tion whatfoever. One particular fociety does not 
make laws for another fociety. The civil laws of 
the Romans are no more applicable than any other 
civil laws. They themfelves did not make ufe of 
them, when they proceeded againft kings : and the 
maxims by which they judged kings are fo abo^ 
minable, that they ought never to be revived. 

It follows alfo from hence, that when the poli- 
tical law has obliged a family to renounce the fuc- 
celllon, it is abfurd to inflfl upon the reftitutions 
drawn from th© civil law. Reftitutions are in the 
law, and may be good againft thofe who live in 
the law : but they are not proper for fuch as have 
been raifed up for the law, and who live for the 
law. 


It is ridiculous to pretend to decide the rights of 
kingdoms, of nations, and of the whole globe, 
by the fame maxims on which (to make ufe of an 


expreflion of (*) Cicero) we Ihould determine the (‘) Lib. i, 
right of a gutter between individuals. 


•R 2 
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(h)Rcpub. 
lib. 3. 
cap. 13. 


{^) Hyper- 
bolus. See 
Elutarchf 
Ufc of A- 
riftidea. 


CHAP. XVII. 

TAe fame SubjeSi continued. 

O STRACISM ought to be examined by 
the rules of politics, and not by thoie of 
the civil law ; and fo far is this cuftom from ren* 
dering a popular government odious, that it is, on 
the contrary, extremely well adapted to prove its 
lenity. We Ihould be fenfible of this ourfelves, 
if, while banifhment is always confidcred amongft 
us as a penalty, we are able to feparate the idea of 
oftracifm from that of punilhment. 

Ariftotle ('’) tells us, it is univerfally allowed, 
that this praAice has fomething in it both hu- 
mane and popular. If in thofe times and places 
where this fentencc was executed, they found 
nothing in it that appeared odious ; is it for us, 
who fee things at fuch a diftance, to think other- 
wife than the accufer, the judges, and the ac- 
cufed themfelves ? 

And if we confider that this judgment of the 
people loaded the perfon with glory on whom it 
was paired ; that when at Athens it fell upon a 
man without (‘) merit, from that very moment 
they ceafed to * ufe it ; we lhall find that numbers 
of people have entertained a falfe idea of it } for 
it was an admirable law that could prevent the ill 
confequences, which the glory of a citizen might 
produce by loading him with new glory. 

* It was found oppofite to the fpirit of the leptlator. 


1 


CHAP. 
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CHAP. XVIII. 

it is necejfary to enquire, •whether the 
Laws •which feem contradiStory, are of the 
fame Clafs. 

A t Rome the hulband was permitted to lend Book 
his wife to another. Plutarch tells us this cifap!^ii. 
C') in exprefs terms. We know that Cato lent his ^"*1 >9* 
(‘) wife to Hortenfius, and Cato was not a man to 
violate the laws of his country. his com- 

On the other hand, a hulband who fuffered his b«wem 
wife to be debauched, who did not bring her to 
juftice, or who took her again after her (“) con- 
demnation, was punilhed. Thefe laws feem to tank life 
contradifl: each other, and yet are not contradic- 
tory. The law which permitted a Roman to lend n. §uit. 
his wife, was vifibly a Lacedaemonian inftitution, 
ellablilhed with a view of giving the republic aduluriu. 
children of a good fpecies, if I may be allowed 
the term : the other had in view the prefervation 
of morals. The firft was a law of politics, the 
fecond a civil law. 


CHAP. XIX. 

*that we Jhould not decide thofe "Things by the 
dvil Law, which ought to be decided by do-- 
mejlic Laws. 


T he law of the Vifigoths enjoins, that (•) Law of 
the (”) flaves of the houfe lhall be obliged Ub. 
to bind the man and woman they furprize in adul- s-tit. 4. 
tery, and to prefent them to the hulband and to ^ 
the judge : a terrible law, which puts into the 
R 3 hands 
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Book hands of Yuch mean perfons the care of public, 
Chap. 19. domeftic, and private vengeance ! 

This law can be no where proper but in the fc- 
raglios of the Eaft, where the flave who has the 
charge of the inclofure, is deemed an accomplice 
upon the difeovery of the leaft infidelity. He 
feizes the criminals, not fo much with a view to 
bring them to juftice, as to do juftice to himfelf, 
and to obtain a ferutiny into the circumflances of 
the adtion, in order to remove the fufpicion of his 
negligence. 

But, in countries where women are not guarded, 
it is ridiculous to fubjedl thofe who govern the 
family, to the inquifition of their Haves. 

This inquifition may, in certain cafes, be at the 
moft a particular domeftic regulation, but never 
a civil law. 


CHAP. XX. 

^hat uoe ought not to decide by the Principles 
oj the civil Laws, thofe Things which belong 
to the Law of Nations. 

L iberty confifts principally in not being 
forced to do a thing, where the laws do not 
oblige : people are in this ftate, only as they are 
governed by civil laws ; and becaufe they live 
under thofe civil laws, they are free. 

It follows from hence, that princes who live not 
among themfelves under civil laws, are not free ; 
they are governed by force -, they may continually 
force, or be forced. From hence it follows, that 
. treaties made by force, are as obligatory as thole 
•^ade by free confent. When we who live under 

civil 
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civil laws, are, contrary to law, conftrained to en* Book 
ter into a contract, we may, by the afliftance 
the law, recover from the efFedls of violence : but 
a prince, who is always in that ftate in which he 
forces, or is forced, cannot complain of a treaty 
which he has been compelled to fign. This would 
be to complain of his natural ftate *, it would leem 
as if he would be a prince with refpeft to other 
princes, and as if other princes fliould be fubjefls 
with rcfpedt to him j that is, it would be contrary 
to the nature of things. 

CHAP. XXI. 

That ive pjould not decide by political Laws^ 

Things •which belong to the La’w of Nations. 

P OLITICAL laws demand, that every man 
be fubjed to the natural and civil courts of 
the country where he refides, and to the cenfure of 
the fovereign. 

The law of nations requires, that princes (hall 
fend ambafladors j and a reafon drawn from the 
nature of things does not permit thefe ambafla- 
dors to depend either on the fovereign to whom 
they are fent, or on his tribunals. They arc the 
voice of the prince Who fends them, and this voice 
ought to be free ; no obftacle Ihould hinder the 
execution of their office ; they may frequently of- 
fend, becaufe they fpeak for a man entirely inde- 
pendent ; they might be wrongfully accufcd, if 
they were liable to be punilhed for crimes 5 if 
they could be arrefted for debts, thefe might be 
forged. Thus a prince, who has naturaljy a bold 
and enterprizing fpirit, would fpeak by the mouth 
R 4 of 
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Book of a man who had every thine to fear. We muft 
Chap. then be guided, with refped to ambafladors, by 

and 23. reafons drawn from the law of nations, and not 
by thofe derived from political law. But if they 
make an ill ufe of their reprefentative charadler, a 
ftop may be put to it by fending them back. They 
may even be acculed before their matter, who 
becomes either their judge or their accomplice. 

CHAP. XXII. 

The unhappy State of the Ynca Athualpa. 

T H E principles we have juft been eftablitti- 
ing, were cruelly violated by the Spaniards, 
(") See The Ynca Athualpa (*’) could not be tried by the 
nations •, they tried him by political and 
civil laws i they accufed him for putting to death 
fome of his own fubjeds, for having many wives, 
&c. and to fill up the meafure of their ftupidity, 
they condemned him, not by the political and civil 
laws of his own country, but by the political and 
civil laws of theirs. 

CHAP. XXIII. 

That ’wheUf by fome Circumfance, the political 
Law becomes dejlrubiive to the States we 
ought to decide by fuch a political Law as will 
prefernoe it*, which fometimes becomes a Law 
of Nations. 

W HEN that political law which has efta- 
blifhed in the kingdom a certain order of 
fucceflion, becomes deftrudive to the body politic 
for whofe fake it w^s eftablilhed, there is not the 

leaft 
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lead room to doubt but another political law may Book 
be made to change this order; and fo far’ would chap!^»’j. 
this law be from oppofing the firft, it would in 
the main be entirely conformable to it, fince both 
would depend on this principle, that, the safety 

OF THE PEOPLE IS THE SUPREME LAW. 

I have faid C), that a great ftate becoming (p) See 
acceffory to another, is itfelf weakened, and even 
weakens the principal. We know, that it is for book s. 
the intereft of the ftate to have the fupreme ma- ,9, 
giftrate within itfelf, that the public revenues be well 
adminiftercd, and that its fpecie be not fent abroad chap. 4,5, 
to enrich another country. It is of importance, 
that he who is to govern, has not imbibed foreign 10. chap, 
maxims : thefe are lefs agreeable than thofe already ‘®* 
eftablifhed. Befides, men have an extravagant 
fondnefs for their own laws and cuftoms : thefe 
Conftitute the happinefs of every community-, and, 
as we learn from the hiftories of all nations, are 
rarely changed without violent commotions, and a 
great effufion of blood. 

It follows from hence, that if a great ftate has 
to its heir the poflellbr of a great ftate, the former 
may reafonably exclude him, becaufe a change in 
the order of fucceflion mu ft be of fervice to both 
countries. Thus a law of RufTia, made in the 
beginning of the reign of Elizabeth, moft wifely 
excluded from the pofleflion of the crown, every 
heir who poflefled another monarchy ; thus the 
law of Portugal difqualiBes every ftranger, who 
lays claim to the crown by right of blood. 

But if a nation may exclude, it may with greater 
reafon be allowed a right to oblige a prince to re- 
nounce. If the' people .fear that a certain marriage 

will 
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Book will be attended with fuch coniequences as (hall 
Chap. *4, nation of its dependance, or difmember 

fome of its provinces, it may very juftly oblige 
the contradbors and their defcendants to renounce 
all right over them j while he who renounces, 
and thofe to whofe prejudice he renounces, have 
the lefs reafon to complain, as the ftate might 
originally have made a Jaw to exclude them, 

CHAP. XXIV. 

TChat the Regulations of the Police are of a 
different Clafs from other civil Laws. 

T^HER'E are criminals, whom the magiftrate 
punilhes, there are others whom he reproves. 
The former are fubjeft to the power of the law, 
the latter to his authority : thofe are cut off from 
fociety j thefe they oblige to live according to the 
rules of fociety. 

In the cxercife of the Police, it is rather the ma- 
giftrate who punilhes, than the law ; in the fentence 
paft on crimes, it is rather the law which pu- 
nifties, than the magiftrate. The bufinefs of the 
Police confifts in affairs which arife every inftanr, 
and are commonly of a trifling nature : there is 
then but little need of formalities. The adlions of 
the Police are quick ; they are exercifed over things 
which return every day ; it would be therefore im- 
proper for it to inflidb fevere punifhments. It is 
continually employed about minute particulars ; 
great examples are therefore not defigned for its 
purpofe. It is governed rather by regulations than 
laws i thofe who are fubjed to its jurifdidion, are 

inceffantly 
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inceffantly under the eye of the magiftrate : it Boot 
is therefore his fault if they fall into excefs. 

Thus we ought not to confound a flagrant 
violation of the laws, with a Ample breach 
of the Police •, thefe things are of a different 
order. 

From hence it follows, that the laws of an Italian 
* republic, where bearing flre-arms is punilhed 
as a capital crime, and where it is not more fatal 
to make an ill ufe of them, than to carry them, is 
not agreeable to the nature of things. 

It follows, moreover, that the applauded adion 
of that emperor, who caufed a baker to be im- 
paled whom he found guilty of a fraud, was the 
action of a fultan, who knew not how to be juft 
without committing an outrage on juftice. 

CHAP. XXV. 

That we Jhould not follow the general Dfpojition 
of the chil Law, in Things which ought to 
be fubjeSl to particular Rules drawn from 
their own Nature. 

I S it a good law, that all civil obligations pafled 
between failors in a fhip in the courfe of a 
voyage fhould be null? Francis Pirard (’) tells (<i) Chap, 
us, that in his time it was not obferved by the 
Portuguefe, though it was by the French. Men 
who are together only for a fiiort time ; who 
have no wants, Ance they are provided for 
by the prince who have only one objeft in 
view, that of their voyage who are no longer 


• Vcnict. 


in 
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in fociety, but are only the inhabitants of a Ihip^ 
ought not to contract obligations that were never 
introduced, but to fupport the burthen of civil 
fociety. 

In the fame (pirit was the law of the Rhodians, 
made at a time when they always followed the 
coafts 5 it ordained, that thofe who during a tem- 
peil (laid in a velTel, Ihould have (hip and cargo, 
and thofe who quitted it Ihould have nothing. 
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CHAP. I. 

(y Origin and Revolutions of the Roman 
Laws on SucceJJions. 

T his affair derives its eftablifhment from Book 

• XXVII 

the moft diftant antiquity ; and to pene- chap. i. 
trate to its foundation, permit me to fearch 
among the firft laws of the Romans, for whar, 

I believe, no body yet has been fo happy as to 
difeover. 

We know that Romulus (*) divided the land of (opionyf. 
his little kingdom among his fubjefts j it feems to 
me, that from hence the laws of Rome on fuc- Piutareh’* 
celfions were derived. fon'be”' 

The law of the divifion of lands made it ne- 
ceffary, that the property of one family Ihould not lycurgutt 
pafs into another : from hence it followed, that 
there were but two orders of heirs eftablifhed by 
law *, the children and all the defeendants that 
lived under the power of the father, whom they 
called fui haredes, or his natural heirs ; and, in 
their default, the neareft relations on the male fide, 
whom they called agnati. 

It followed likewifc, that the relations on the 
female fide, whom they called cognitiy ough: not to 

^ AJi Ji inteflato morltur cut fuus hares n:c extahit^ agnadus 
froximus familiam habeto. Fragm::at of the law of the Twelve 
Tables in Ulpian» the laft title. 

jRl ceed } 
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(b) See the 
Fragm. of 
Ulpian, 
§8. tit. 26. 
Inft. tit. 3. 
in procemio 
ad S. C. 
Teriulii- 
anum* 


(c)Paulus, 
lib.4.fent. 
tit. 8. § 3. 


fucceed ; they would have conveyed the eftate into 
another family, which was 'not allowed. 

From thence alfo it followed, that the children 
ought not to fucceed to the mother, nor the mo- 
ther to her children ; for this might carry the eftate 
of one family into another. Thus we fee them ex- 
cluded (’’) by the law of the Twelve Tables ; it call- 
ed none to the fucceflion but the agnati, and there 
was no agnation between the fon and the mother. 

But it was indifferent whether the fuus bares, 
or, in default of fuch, the neareft by agnation, 
was male or female ; becaufe, as the relations on 
the mother’s fide could not fucceed, though a wo- 
man who was an heirefs Ihould happen to marry, 
yet the eftate always returned into the family from 
whence it came. On this account, the law of the 
Twelve Tables docs not diftinguifh, whether the 
perfon (‘) who fucceeded was male or female. 

This was the caufe, that though the grand- 
children by the fon fucceeded to the grandfather, 
the grandchildren by the cTaughter did not fucceed -, 


for, to prevent the eftate from pafling into another 
family, the agnaii were preferred before them. 
(d)inft.tit. Hence the daughter, and not her (“) children, fuc- 
* ‘ ceeded to the father. 


Thus amongft the primitive Romans, the women 
fucceeded, when this was agreeable to the law of 
the divifion of lands ; and they did not fucceed, 
when this law might fuffer by it. 

Such were the laws of fucceffion among the pri- 
mitive Romans j and as thefe had a natural de- 
pendence on the conftitution, and were derived 
from the divifion of lands, it is eafy to perceive, 
that they had not a foreign original, and were not 
7 of 
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of the number of thofe brought into the republic Book 
by the deputies fent into the cities of Greece. 'chap, i.* 

Dionyfius Halicarnaffeus tells us ('), that Servius 
Tullius finding the laws of Romulus and Numaon ’ 
the divifion of lands abolifiied, he reftored them, 
and made new ones, to give the old a greater weight. 

We cannot therefore doubt, but that the laws we 
have been fpeaking of, made in confequence of 
this divifion, were the work of thefe three Roman 
legiflators. 

The order of fucceifion having been eftablifhed 
in confequence of a political law, no citizen was 
allowed to break in upon it by his private will ; that 
is, in the firft ages of Rome, he had not the power 
of making a teftament. Yet it would have been 
hard to deprive him, in his laft moments, of the 
friendly commerce of kind and beneficent aftions. 

They therefore found a method of reconciliating, 
in this refpeff, the laws with the defires of the in- 
dividual. He was permitted to difpofe of his fub- 
ftance in an allembly of the people j and thus 
every teftament was, in fome forr, an a6l: of the 
legiflative power. 

The law of the Twelve Tables permitted the per- 
fon who made his will, to chufe which citizen he 
pleafed for his heir. The reafon that induced 
the Roman laws fo ftridtly to reftrain the num- 
ber of thofe who might fucceed ab inteftatoy was 
the law of the divifion of lands •, and the rea- 
fon why they extended fo widely the power of 
the teftator, was, that as the father might * fell 

* Dionyfius Halicarnafleus proves, by a law of Numa, that the 
law which permitted a father to fell his Ion three times, was made 
by Romulus, and not by the Decemvirs. Lib, a. 

his 
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his children, he might with greater reafon deprive 
them of his fubftance. Thefe were therefore dif- 
ferent efFe<5ts, fince they flowed from different prin- 
ciples ; and fuch is, in this refpeft, the fpirit of 
the Roman laws. 

The ancient laws of Athens did not fuffer a 
citizen to make a will. Solon permitted it, 
with an exception to thofe who had children : and 
the legiflators of Rome, filled with the idea of 
paternal power, allowed the making a will even 
to the prejudice of their children. It muft be con- 
feflfed, that the ancient laws of Athens were more 
confiftent than thofe of Rome. The indefinite 
permiflion of making a will, which had been 
granted to the Romans, ruined by little and little 
the political regulation on the divifion of lands : 
it was the principal thing that introduced the fa- 
tal difference between riches and poverty : many 
fhares were united in the fame perfon ; Ibme citi- 
zens had too much, and a multitude of others 
had nothing. Thus the people being continually 
deprived of their (hares, were incelTantly calling out 
for a new diftribution of lands They demand- 
ed it in an age when the frugality, the parfimony, 
and the poverty of the Romans, were their diftin- 
guifhing charadferiftic j as well as at a time when 
their luxury was become ftill more aftonifliing. 

Teftaments being properly a law made in the 
afiembly of the people, thole who were in the 
army were thereby deprived of a teftamentary 
power. The people therefore gave the foldicrs 
the privilege • of making before their companions, 

the 

• This teftament, called in praeinStuy was different from that 
which they ftikd wixich was eftablifhed only by the 

con* 
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the difpofitions which * fhouM have been made Book 
before them. Chap, u ' 

The great aflembly of the people met but twice 
a year ; bcfides, both the people and the affairs 
brought before them were increafcd : they there- 
fore judged it convenient to permit all the citizens 
to make their f will before fome Roman citizens 
of ripe age, who were to reprefent the body of 
the people : they took five (^) citizens, in whofe(^)UIpian, 
prefence the inheritor ('’) purchafed his family, 
that is, his inheritance of the teftator ; another oph. init, 
citizen brought a pair of fcales to weigh the value ; ,'o,‘ *' 
for the Romans as yet, had no money. 

To all appearance thefe five citizens were to 
reprefent the five clafles of the people ; and they 
fet no value on the fixth, as being compofed of 
men who had no property. 

We ought not to fay, with Juftinian, that thefe 
fales were merely imaginary ; they became, indeed, 
imaginary in time, but were not fo originally. 

Moft of the laws which afterwards regulated will.s, 
were built on the reality of thefe fales : we find 
fufficient proof of this in the fragments of Ul- 
pian ('). The deaf, the dumb, the prodigal, (OTit.aoJ 
could not make a will ; the deaf, becaufe he ^ 
could not hear the words of the buyer of the in- 
heritance ; the dumb, becaufe he could not pro- 

conftitutions of the emperors. Leg. i, di mi/ifari iejfamento* 

This was one of the artifices by which they cajoled the Ibldiers. 

* This teftament was not in writing, and it was without for- 
mality, /me librd & tabulis, as Cicero fays. 111), i. de Oratore* 
f inftitet. lib. 4. tit. lo. § i, Aulus Gellius, hb. i|. cap. *7. 

They called this form of teftament & hbram* 

X T. Livy, lib. 4.. twndum argentum ft^naium erat. He fpeaks 
of the time of the liege of Veii, 

** 'iT 
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nounce the terms of nomination } the prodigal, 
becaufc as he was excluded from the management 
of all affairs, he could not fell his inheritance. 
I omit any farther examples. 

Wills being made in the aflembly of the people, 
were rather the afts of political than of civil laws, 
a public rather than a private right ; from whence it 
followed, that the father, while his fon was under his 
authority, could not give him leave to make a will. 

Amongft moft nations, wills are not fubjeft to 
greater formalities than ordinary contrads : be- 
caufe both the one and the other are only expref- 
fions of the will of him who makes the contrad, 
and both are equally a private right. But, among 
the Romans, where teftaments were derived from 
the public law, they were attended with much 
greater formalities ('‘), than other affairs j and this 
is ftill the cafe in thofe provinces of France, which 
are governed by the Roman law. 

Teftaments being, as I have faid, a law of the 
people, they ought to be made with the force of 
a command, and in fuch terms as arc called MreSf 
and imperative *. Hence a rule was formed, that 
they could neither give nor tranfmit an inheritance, 
without making ufe of the imperative words : 
from whence it followed, that they might very 
juftly in certain cafes make a fubftiiution f 5 
ordain, that the inheritance fliould pals to another 
heir ; but that they could never malce a fiduciary 
hequeft j;, that is, charge any one in terms of in- 

♦ het Titius be my bcir. 

+ VuIgar^^pH^ilhry, and exemplary. 

I Awgufhjs, w p^icnlar rearons, firft began to authorife the 
iduciary bequeft, which law wai called /uiei com^ 

mjum* InH, Ub. a. tit. Wp^mto, 


treaty 
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treaty to refliore an inheritance, or d part of it, to 
anothet. 

When father neithef inftitbted his fon his 
heir, nor difinherited him, the wUl was annulled ; 
but it was valid, though he did not difinherit his 
daughterj nor inftituted her his heirefs. The rea- 
fon is plain : when he neither inftituted nor difin- 
herited his foh, he did in injury to his grandfoni 
who might have fucceeded ab iiitejiato to his fa- 
ther } but in neither inftituting nor difinheriting 
his daughter^ he did no injury to his daughter’s 
children, who could not fucceed ab intefiato to 
their rhother *, becaufe they were neither fui ha- 
redes nor agnati. 

The laws of the ancient Rdrhahs concerning 
fuccelhons Being formed with the fame fpiric 
which didated the divifion of lands, did not fuf- 
ficiently reftrain the riches bf women ; thus a door 
was left open to luxury, which is always infeparable 
from this fort of Opulente. Between the fecond 
and third Punic war, they began to perceive the 
evil, and fnide the Voconian -f- law : but as they 
tvere induced to this by the moft important cori- 
Jiderations { as but few monuments have reached 
tis that take notite of this law ; and as it has hi- 
therto been fpofcen of in moft confufed manner^ 
1 ihall endeavour to clear it up. 

Cicero has preferved a fragment^ which forbids 

^ Ad liberffS mdtris inteflatde hareditas, Lib^ 12. TaV. ndn per- 
tinebat% quia fetmina ftioj handfi non habent* Ulpian, Fragm. 
tit. *6. § 7. ^ 

f It Was prerpofed by (^intus Vofeonius, tribpne^^lbe people. 
See Cicero’s fecond oration againft Verres. In itIfC&itonie of 
T. Livy, lib. 41. wc Ihoufld rcaS Voconijp, inft^ad of VbES^us. 
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(Ti) Of the 
city of 
God, lib. 
3 * 

(«) Epi- 
tome of 
Livy, lib. 

40. 

(o)Lib 37. 
cap. 6. 


(f) Inftit. 
lib. 3. 
tit. 22. 

(‘i) Ibid. 


the inftltuting a woman an * heirefs, whether ihe 
was married or unmarried. 

The Epitome of Livy, where he fpeiks of this 
law, fays f no more : it appears from (‘) Cicero 
and St. Auguftin, that the daughter, though an 
only child ("■), was comprehended in the prohi- 
bition. 

Cato the elder (") contributed all in his power 
to get this law paflcd. Aulus Gellius cites a frag- 
ment (*) of a fpeech, which he made on this oc- 
cafion. By preventing the fucceflion of women, 
his intent was to take away the fource of luxury : 
as by undertaking the defence of the Oppian law, 
he intended to put a ftop to luxury itfelf. 

In the Inftitutes of Juftinian (') and Theophi- 
lus (’), mention is made of a chapter of the Vo- 
conian law, which limits the power of bequeath- 
ing. In reading thefe authors, every body would 
imagine, that this chapter was made to prevent the 
inheritance from being fo exhaufted by legacies, as 
to render it unworthy of the heir’s acceptance. 
But this was not the fpirit of the Voconian law. 
We have juft feen, that they had in view the hinr 
dering women from inheriting an eftate. 
article of this law, which fet bounds to the power 
of bequeathing, entered into this view : for if people 
had been peflefled of the liberty to bequeath as 
much as they pleafed, the women might have re- 
ceived as legacies, what they could not receive by 
(uccefiion. 

• Sanxit quis hare dm 'virghtem neve mulierem facer 

Cicero’s fctondOlat'ion ngainft Venes. 

"t haredm mulierem injlitueret* Lib. 41. 


The 
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The Voconian law was made to hinder the Book 
women from growing too wealthy 5 for this end it 
was necelTary to deprive them of large inheritances, 
and not of fuch as were incapable of fupporcing 
luxury. The jaw fixed a certain fum, to be 
given to the women whom it deprived of the fuc- 
ceffion. Cicero *, from whom we have this par- 
ticular, does not tell us what was the fum ; but 
by Dio f we are informed, it was a hundred thou- 
fand fefterces. 

The Voconian law was made to regulate opu- 
lence, not to lay a reftraint upon poverty ; hence 
Cicero J informs us, that it related only to thofe 
whofe names were regiftered in the cenfors books. 

This furnilhed a pretence for eluding the law ; 
it is well known that the Romans were extremely 
fond of fet forms j and we have already taken 
notice, that it was the fpirit of the republic to 
follow the letter of the law. There were fathers 
who would not give in their names to be enrolled 
by the cenfors, becaufe they would have it in their 
power to leave the fuccefllon to a daughter : and 
the prjetors determined, that this was no violation 
of the Voconian law, fince it was not contrary to 
the letter of it. 

One Anius Afellus had appointed his daughter 
his foie heir and executrix. He had a right to 
make this difpofition, fays Cicero j| •, he was not 
reftrained by the Voconian law, fince he was not 

» Nemo cenfuit plus Fadias dandum, quam pollet ad earn lege 
Voconia pervenire. De fi/tib us born malt, Vib, Q. 

f Cum lege Voconia mulienbus prohiberetury ite qua majorem 
centum miUibus nummum hasreditatem pplVet adire. Lib. 56. 

X ^icenfus ejfet. Second Oration againft Verres. 

II Ceufus non erat. Ibid. 

s 3 
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Bqok included in the cenfus, Verres, dufing the tiifie 
I. of praetorfhjp, had deprived Anius’s daughter 
of the fucceflion j and picero maintains that Ver- 
res had been bribed, otherwife he would not have 
annulled a difpofition which all the ofher pr^tor? 
had confirmed. 

What kind of citizens then tpuft thofe have 
been, who were not regiftered in the cenfus, in 
which all the freemen of Rome were included ? 
According to the inftitution of Servius Tulhps, 
{')Lib<4> mentioned by Dionyfius of Halicarnaflus (^), every 
citizen not enrolled in the cenfus became a flave : 
(0 In ora- even Cirero himfelf ^ obferves, that fuch a man 
jpecinar* forfeited his liberty : and the fame thing is affirm- 
ed by Zonaras. There mpft have been therefore 
a difference between not being in the cenfus ac- 
cording to the fpirit of the Voconian law, and 
not being in it according to the fpirit of Servius 
Tullius’s Inftitutions. 

They whofe names were not regiftered in the 
five firft claffes, in which the inhabitants ranked 
in proportion to their fortunes, were not com- 
prized in the cenfus ^ according to the fpirit of 
the Voconian law : they who were not enrolled 
in one of thefe fix claffes, or who were not ranked 
by the cenfors among fuch as were called 
were not included jn the cenfqs, according to the 
fpirit of Servius’s Inftitutions. Such was the force 
pf nature, that tp elude the Voconian law, fathers 
Submitted to the difgrace of being confounded in 
,^e fixth clafs with the proletarii and capiie cenfi^ 

• Thtte five firft ’’jclaflej were fo confiderable, that authors 
jTometimes mention no more than ^ye. 

Pf 



OF LAWS 


2^3 


or perhaps to have their names entered in the Book 
Carites t9hula*. Ch^u 

We have elfewhere ofaferved, that the Roman 
laws did not admit of fiduciary bequefts. The 
hopes of evading the Voconian law were the caufe 
of their being introduced : they inftituted an heir 
qualified by the law, and they begged' he would 
refign the fiicceflion to a perfon whc-m the law had 
excluded : this new method of difpofition was 
produdive of very different effefts. Some re- 
(igned the inheritance ; and the condu6t of Sextus 
Peduceus (') on an occafion of this nature was very (OCiwro, 
remarkable. A confiderable fucceflion was left 
him, and no body living knew that he was maii,iib.j. 
defired to refign it to another ; when he waited 
upon the widow of the teftator, and made over 
to her the whole fortune belonging to her late 
hufband. 

Others kept poffelTion of the inheritance •, and here 
the example of P. Sextilius Rufus is alfo famous, 
having been made ufe of by Cicero (“) in his dif- (") 
putations againft the Epicureans. “ In my younger 
days, fays he, I was defired by Sextilius to 
accompany him to his friends, in order to 
know whether he ought to reftore the inherit- 
** ance of Quintus Fadius Callus to his daughter 
•* Fadia. There were feveral young people pre- 
“ fent, with others of more maturity and judg- 
** ment ; and not one of them was of opinion 
“ that he Ihould give more to Fadia, than the 
“ lady was intiticd to by the Voconian law. 

In confequence of this, Sextilius pbfleffion 


• In C^ritum tabufaj refefH 5 dtrarius fieri 
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^xvn ^ eftate, of which he would not have 

Chap. 1.' “ retained a fingle feftercius, had he preferred juf- 
“ tice to utility. It is poffible, added he, that you 
“ would have refigned the inheritance : nay, it is 
“ poffible that Epicurus himfeJf would have re- 
“ figned it ; but you would not have adted accord- 
ing to your own principles.” Here I Ihall 
paufe a little to refiedl:. 

It is a misfortune inherent to humanity, that 
legiflators fliould be fometimes obliged to enadt 
laws repugnant to the dictates of nature : fuch 
was the Voconian law. The reafon is, the le- 
giflature confiders the fociety rather than the citi- 
zen, and the citizen rather than the man. The 
law facrificed both the citizen and the man, and 
diredted its views to the profperity of the repub- 
lic. Suppofe a perfon made a fiduciary bequeft 
in favour of his daughter ; the law paid no 
regard to the fentiments of nature in the father, 
nor to the filial piety of the daughter j all it had 
an eye to, was the perfon to whom the bequeft 
was made in truft, and who on fuch an occafion 
found himfelf in a terrible dilemma. If he 
reftored the eftate, he was a bad citizen if he 
kept it, he was a bad man. None but good- 
natured people thought of eluding the law ; and 
they could pitch upon none but honeft men to 
help them to elude it i for a truft of this kind 
requires a triumph over avarice and inordinate 
pleafure, which none but honeft men are like to 
obtain. Perhaps in this light to look upon them 
as bad citizens, would have favoured too much of 
feverity. It*llt«4lot impoffible but the legiflator 
carried his point in a-|n:eat meafure, fince his 
I law 
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law was of fuch a nature, as obliged none but Book 

" XXVII 

honeft men to elude it. Chap. 1 ' 

At the time when the Voconianlaw was paff- 
ed, the Romans ftill preferved fome remains 
of their ancient purity of manners. Their con- 
fcience was fometimes engaged in favour 6f the 
law ; and they were made to fwear they would 
obferve it * : fo that honefty, in fome meafure, 
wasfet in oppofition againft itfelf. But latterly their 
morals were corrupted to fuch a degree, that the 
fiduciary bequefts muft have had Icfs efficacy to 
elude the Voconian law, than that very legiflator 
had to enforce its obfervance. 

The civil wars were the deftruftion of an infinite 
number of citizens. Under Auguftus, Rome was 
almoft deferted : it was neceffary to repeople it. 

They made the Papian laws, which omitted nothing 
that could encourage (’‘) the citizens to marry, and 
procreate children. One of the principal means been faid 
was to increafe*!*, in favour of thofe who gave into j", 
the views of the law, the hopes of being heirs, and 
to diminifh the expedations of thofe who refufed ; 
and as the Voconian law had rendered women in- 
capable of fucceeding, the Papian law, in certain 
cafes, difpenfed with this prohibition. 

Women (’'), efpecially thofe who had children, ^>'> See 
were rendered capable of receiving in virtue of the of uipian, 
will of their hufbands ; they even might, when they '5- ^ 
had children, receive in virtue of the will of ftrangers. 

All this was in dired oppofition to the regulations 


• Sextilius faid he had fworn to obferve it. Cifi^ dc finibus 
boni & mail, lib. a. 

f The fame difference occurs in fev.erstf regulations of the 
Papian law. Sec the Fragments of Ulpian, ^ 4, 5, and 6. 
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of the Vbcoliian law : and yet it is rfcmarkabJe, 
that the fpirit of this law was not entirely aban- 
doned. For example, the Papian law* which per- 
mitted a man who had one child *, to receive an 
entire inheritance by the will of a ftranger, granted 
the fame favour to the wife only when (he had 
three children {'). 

It miift be remarked, that the Papian law did not 
r^der the women who had three children, capable 
of fucceeding, except in virtue of the will - f 
ftrangcrs ; and that with refpedll: to the fiiccefllon 
of relations, it left the ancient laws, and particu- 
larly (■') the Voconian, in all their force. But this 
did not long lubfift. 

Rome, corrupted by the riches of every nation, 
had changed her manners; the puttiig a (top to 
the luxury of women was no longer minded. Au- 
lus Gellius, who lived under C*) Adrian, tells us, 
that in his time the Voconian law was almoft abo- 
liihed; it was buried under the opulence of the 
city. Thus we find in the fentences of Paulus ('), 
who lived under Niger, and in the fragments of 
Ulpian ( ), who was in the time of Alexander Se- 
verus, that the fillers on the father’s fide might 
fiicceed, and that none but the relations of a more 
diftant degree were in the cafe of thofe prohibited 
by the Voconian law. 

The ancient laws of Rome began to be thought 
fevere. The praetors were no longer moved but 
by reafons of equity, moderation, and decorum. 

We have feen, that by the ancient laws of Rome 


^ tihi fimhHf ^ *vel filia nafdtur ex me, 

^ura Parentis nates j mejcriberls hares 


Juvenal. Sat. ‘9* 

mothers 
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mothers had no lhare in the inheritance of their b d fe * 
children. The Voconian law afforded a new rca- 
fon for their excjufion. But the emperor Claudius 
gave the mother the fucceffion of her children as a 
ironfolaeion for her lofs. The Tertullian fenatus con- 
fultum, made under Adrian*, gave it them when 
they had three children, if free women-, or four, if 
they were freed women. It is evident, that this 
decree of the fenate was only an extenfion of the 
Papian law, which in the fame cafe had granted to 
women the inheritances left them by ftrangers. 

At length Juftinian (‘) favoured them with the *. 
fucceffion independently of the number of their jure libem. 

children. ftirti/"' 

The fame caufes, which had debilitated the law § 4. dt 
agaiiift the fucceffion of women, fubverted that-(.^"^5!f. 
by degrees which had limited the fucceffion of the 
relations on the woman’s fide. Thefe laws were 
extremely conformable to the fpirit of a good re- 
public, where they ought to have fuch an in- 
jfluence, as to prevent this fex from rendering ei- 
ther the pofleffion, or the expeftation, of wealth, 
an inflrument of luxury. On the contrary, the 
luxury of a monarchy rendering • marriage expen- 
five and coftly, it ought to be there encouraged, 
both by the riches which women may beftow, 
and by the hope of the inheritances it is in their 
power to procure. Thus when monarchy was 
eftablifhed at Rome, the whole fyftem of fuccef- 
fions was changed. The pr«tors called the re- 
lations of the woman’s fide in default of thofe of 
the male fide j though by the ancienttJa#s, the re- 

• That is, the emperor who changed his name to that of 

^drian by adoptioiu 

itioni 
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lations of the woman’s fide were never called. 
The Orphitian fenatus confultum called children to 
the fuccefllon of their mother ; and the emperors 
Valentinian (^), Theodofius, and Arcadius, called,, 
the grandchildren by the daughter, to the fuc- 
celfion of the grandfather. In fhort, the em- 
peror Juftinian (^) left not the lead veftige of the 
ancient right of fucceflions t he eftabliftied three or- 
ders of heirs, the defeendants, the afeendants, and 
the collaterals, without any diftinftion between 
the males and females ; between the relations on 
the woman’s fide, and thofe on the male fide ; 
and abrogated all of this kind, which were ftill in 
force : he believed, that he followed nature even 
in deviating from what he called the embarralT- 
mentsof the ancient jurifprudence. 
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BOOK XXVIII. 

Of the Origin and devolutions of the 
civil haws among the French. 

##########»###**###«#•* 

In nova fert animus mutatas dicere formas 
Corpora Ovid. Metam. 

^ j jPr #» jit 

^ 

CHAP. I. 

Different CharaSler of the Laws of the feveral 
People of Germany. 

A fter the Franks had quitted their own ^xviH. 
country, they made a compilement of the Chap. «. 
Salic laws, with the afliftance of * the fages 
of their own nation. The tribe of the Ripuarian 
Franks having joined itfelf under Clovis (') to that ore^ry 
of the Salians, preferved its own cuftoms ; and of Tours. 
^beodoric ('’) king of Auftrafia ordered' them to be * g* 
reduced into writing. He colleded likewife (') to the’iaw 
the cuftoms of thofc Bavarians and Germans who^arUns**' 
were dependent on his kingdom. For Germany 

having been weakened by the migration of fuch auw. 

(') Ibid. 

* See the prologue to the Salic law. Mr. Leibnitz fays, in 
his treatife of the origin of the Franks, that thi^ law was made 
before the reign of Clovis : but it could not bo befbre the Franks 
bad quitted Germany, for at that time they did not underftand 
the Latin tongue. a 


multitude 
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Book multitude of people, the Franks, after conquer-* 
before them, made a retrograde march, 
and extended their dominion into the forefts of 
their anceftors. Very likely the Thuringian code * 
was given by the fame ‘theodoricy fince the Thu-* 
ringians were alfo his fubjefts. As the Frifians 
were fubdued by Charles Martel zndi Pepitiy their -f- 
law cannot be prior to thofe princes. Charlemain, 
the firft that reduced the Saxons, gave them the 
law ftill extant j and we need only read thefe two 
laft codes, to be convinced they came from the 
hands of conquerors. As foon as the Vifigoths, 
the Burgundians, and the Lombards, had found- 
ed their refpeftive kingdoms, they reduced theif 
laws into writing, not with an intent of obliging 
the vanquilhed nations to conform to their cuf- 
toms, but with a defign of following them them- 
felves. 

There is an admirable fimpUcity in the Salic and 
Ripuarian laws, as well as in thofe of the Alemans, 
Bavarians, Thuringians, and Frifians. They breathe 
an original coarfenefs, and a fpirit which no change 
or corruption of manners had weakened. They 
received but very few alterations, becaufe all thofe 
people, except the Franks,’ remained in Germany, 
Even the Franks themfelves laid there the founda-* 
tion of a great part of their empire ; fo that thejr 
had none but German laws. The fame cannot 
be faid of the laws of the VUigoths, of the Lom- 
bards and Burgundians j their character confi- 
der^bly altered from the great change which hap- 

* Lex AirgtiSllin.Vrerinoruin, hoc eft Tburiitgorum. 
t They did not know lioW to write, 

peneef 
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pencd in the charadler of thofe people, after they 
had fettled in their new habitations. Chap. 

The kingdom of the Burgundians did not laft 
long enough to admit of great changes in the 
laws of the conquering nation. Gundebald and 
Sigifmond, who colledted their cuftoms, were al- 
moft the laft of their kings. The laws of the 
Lombards received additions rather than changes. 

The laws of Rotharis were followed by thofe of 
GrimoalduSy Luilprandus^ Racbis and Ajiulphus'y 
but did not aflume a new form. It was not fo 


with the laws of the Vifigoths * 5 their kings new- 
moulded them, and had them alfo new-moulded 


by the clergy. 

The kings indeed of the firft race ftruck out 
of (■*) the Salic and Ripuarian laws, whatever 
abfolutely inconfiftent with Chriftianity *, but left to the law 
the main part untouched. This cannot be faid of v«5a^** 
the laws of the Vifigoths. 


The laws of the Burgundians, and e^cially 
thofe of the Vifigoths, admitted of corporal pu- 
nifhments : thefe were not tolerated -j- by the Sa- 
lie and Ripuarian laws ; they preferved their cha- prologue* 

rafter much better. oftheBur^ 

The Burgundians and Vifigoths, whofe provinces gundians, 
were greatly expofed, endeavoured to conciliate 
the affeftions of the ancient inhabitants, and toftif.efpe- 
give them f he moft impaxiial civil laws (') j but titf 

§f 5. and 
tit. S’?, 

• They were made by Eurh, and amended by Lee^igildus* See alfty 
Sec Ifidorus’s chronicle. Chaindafuinthus and Recsjfuinthus re- Gre=^ory 
formed them. Egigas ordered the code now extant to be made, of Tours> 
and commilUoned bifhops for that purpofe ; nevertbeters, the book 
laws Chainda faint Jius and Receffttinfhtu were^ preferved, as ap- chap. 33. 

pears by the fixth council of Toledo. and the 

f We llnd a few only in Childcbert’i decree. code of 

the VilU 
gotlm 
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Book as the kings of the Franks had eftablifhed their 
power, they had no fuch (^) confiderations. 

(0 See The Saxons, who lived under the dominion of 
down, the Franks, were of an intradtable temper, and 
(^See^ch revolt. Hcnce we find in their {^) laws 

». §8and the fcvetities of a conqueror, which are not to be 
9 . and ch. ^et with in the other codes of the laws of the 

4. ^ 2 and 

7. Barbarians. 

We fee the fpirit of the German laws in the pe- 
cuniary punifliments, and the fpirit of a conqueror 
in thofe of an afflidive nature. 

The crimes they commit in their own country 
are fubjedf to corporal punifhment ; and the fpirit 
of the German laws is followed only in the punilh- 
ment of crimes committed beyond the extent of 
their own territory. 

They are plainly told, that their crimes lhall 
meet with no mercy, and they are refufed even 
the afylum of churches. 

The bifhops had an immenfe authority at the 
court of the Vifigoth kings the moft important 
afi^airs being debated in councils. All the maxims, 
principles, and views of the prefent inquifition, are 
owing to the code of the Vifigoths ; and the monks 
have only copied againft the Jews, the laws for- 
merly enadted by bifliops. 

In other refpedts the laws of Gundebald for the 
Burgundians feem pretty judicious; and thofe of 
Rotharis, and of the other Lombard princes, are 
ftill more fo. But the laws of the Vifigoths, thofe, 
for inftance, of Recejfuintbus, ChaindafuinthuSf and 
Epgas, are.fpuerile, ridiculous, and foolifli ; they 
attain not their ehd;< they arcftuft with rhetoric, and 
voidoffenfe; frivolous in the fubftance, and bum- 
baftic in the ftile. CHAP. 
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C H A F. II. 

‘Thdt the Laws of the Barbarians were all 

perfonal. 


I T is a diftinguifhing charadcr of thefe laws of 

the Barbarians, that they were not confined tbchap. z,' 
a certain tJiftrift •, the Frank was tried by the law 
of the Franks, the Aleman by that of the Ale- 
mans, the Burgundian by that of the Burgundians, 
and the Roman by the Roman law ; nay, fo far 
were the conquerors in thofe days from reducing 
their laws to an uniform fyftem or body, that they 
did not even think of becoming legiflators to the 
people they had conquered. 

The original of this I find in the manners of 
the Germans. Thefe people were parted a- 
funder by marfhes, lakes, and forefts ; and Caefar 
C*) obferves, they were fond of fuch feparations. ODebe’- 
Tbeir dread of the Romans brought about their ub?^!**'** 
reunion ; and yet each individual among thefe 
mixt people was dill to be tried by thq cftablilhed 
cuftoms of his own nation. Each tribe apart 
was free and independent*, and when they came to 
be intermixt, the independency dill continued $ 
the country was common, the government pe- 
culiar; the territory the fame, and the nations 
different. The fpirit of perfonal laws prevailed 
therefore among thofe people before ever they fet 
from their own homes, and they carried it with 
them into the conquered provinces. - 

We find this cudom edablilhed in the formula’s 
of Marculfus (’), in the codes of the laws of the bar- (') '^** 
barians, but chiefly in the law of the Ripuarians (") 

VoL. II. T and 
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xxvifi decrees of the kings of the firft race ('), 

Chap. 3.‘ from whence the capitularies on that fub- 
(i)That je£t in the fecond {”') race were derived. The 
children (") followed the laws of their father, the 
year 560. wife (“) that of her hulband, the widow came 
tioifof the original law, and the freedman 

Capitula- C*) was Under that of his patron. Bcfides, every 
iuf*u°*^voL tnan could make choice of what laws he pleafed ; 
i.art. 4. but the confticution of (0 Lotharius I. required 
choice Ihould be made public. 

tul. added 

to the law CHAP. III. 

XaOrti 

bards. Capital Difference between the Salic Laws, and 
aj cap*'*’ Vifigoths tjW Burgundians. 

71. lib, 2, 

ca and AA/" ^ already obferved, that the laws of 
1^11*5^6. the Burgundians and Vifigoths were im- 

c®P * partial ; but it was otherwife with regard to 

?*' Franks and Romans the mod mortifying di- 

lib. 6. tit. T-. 1 ! • ° 

7. cap. I. ftintdions. when a Frank, a Barbarian, or 


Franks and Romans the mod mortifying di- 

lib. 6. tit. T-. 1 ! • ° 

7. cap. I. dintdions. when a Frank, a Barbarian, or 
(") *bid. one living under the Salic law, happened to be 
0)^ibid. hilled, a compofition of 20o fols was to be paid 
lib. %. tit. to his relations (’) •, only lOo upon the killing of 
(0 In tiie ^ proprietor *, and no more than 45 for a 

law of the Roman tributary. The compofition for the mur- 
bards king's vaflals, if a Frank *j“, was 

lib. X.’ tit. 600 fols ; if a Roman, though the king’s guedj, 
il'.. only 300 1|. The Salic law made therefore a 


I •) Salic 
law, tit. 
I. 


* Qui res in pago ubi remanet propiias habet. Salic latv, tit, 

44. % 15. 

f Qiii in trufte dominica eft. Ibid tit. 4T. ^ 4.. 

I St Romanus homo cor^viva regts fuerit. Ibid. ^ 6. 

II The principal Romans followed the court, as may be feen by 
the lives offeveral biftiops, who were there educated j there were 
i^dly any but Romans that knew how to write. 

cruel 
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cruel diftinflion between the Frank and Roman 
lord, and the Frank and Roman corpmoner. chap. 

Farther, if a number of people were got to- 
gether to aflault a Frank in his houfe ('), and he(') Saiic 
happened to be killed, the Salic law ordained 
compofition of 600 fols ; but if a Roman or a 
freedman * was alTaulted, only half chat compo- 
lition. By the fame law (“), if a Roman put t i?; 
Frank in irons, he was liable to a compofuion oi ^ 

30 fols ; but if a Frank had thus ufed a Roman, 
he paid only 15. A Frank, ftript by a Roman, 
was intitled to the compolicion of 622 fols, and 
a Roman ftript by a Frank, received only 30. 

Such unequal treatment muft needs have been 
very grievous to a Roman. 

And yet a celebrated author (*) forms a fyftemp) The 
of eftablijiment of the Franks in Gaul, on a fup- 
pofition that they were the beft friends of the 
Romans. The Franks then the beft friends of 
the Romans, they who did, and they who fuf- 
fered f from, the Romans fuch an infinite deal of 
mifehief ! The Franks, the friends of the Romans, 
they who, after fubduing them by their arms, op- 
prefled them in cold blood by their laws ! They 
were exacftly the friends of the Romans, as the Tar- 
tars who conquered China, were the friends of the 
Chinefe. 

If fome Catholic bifhops thought fit to make ' 
ufe of the Franks in deftroying the Arian kings, 
does it follow, that they had a defire of living un- 

• Lidus, whofe condition was better than that of a bondman. 

Law of the Alemans, chap. 95. 

t Witnefs the expedition of Arbogaflcs in Gregory of Touri, 
lib. 3. f 

T 2 der 
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der thofe barbarous people i And can we from 
hence conclude, that the Franks had any parti- 
cular regard to the Romans ? 1 fhould draw 
quite different confequences ; the lefs the Franks 
had to fear from the Romans, the lefs indulgence 
they (hewed them. 

The Abbe du Bos has confulted but indiffe- 
rent authorities for bis hiftory, fuch as poets and 
orators : works of parade and oftentation are im- 
proper foundations for building fyftems. 

CHAP. IV. 

In what manner the Roman haw came to be 
lojl in the Country fubjeSt to the Franks, and 
preferved in that fubjeSi to the Goths and 
Burgundians. 

W HAT has been above faid, will throw fomc 
light upon ocher things, which have hither- 
to been involved in great obfcurity. 

The country at this day called France, was, un- 
der the firfl: race, governed by the Roman law, or 
the Theodofian code, and by the different laws of 
the Barbarians*, who fettled in thofe parts. 

In the country fubjcfl: to the Franks, the Salic 
law was eftablifhed for the Franks, and the -f* Theo- 
dofian code for the Romans. In that fubjeft to 
the Vifigoths, a compilement of the Theodofian 
code, made by order -of Alaric if, regulated dif- 


• The Franks, Vifigoths, and Burgundians. 

+ It was finifhed in 438. 

X The 20th yeai of the reign of thispiince, and publifhed 
two years afier by Aaian, as appears fiom the piefacc to that 
code, 

putes* 
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jwtes among the Romans ; and the national cuftoms 
which Euric * caufed to be reduced into writing, chap. 4.* 
determined thofe among the Vifigoths. But how 
comes it, fome will fay, that the Salic laws gained 
almoft a general authority in the country of the 
Franks, and the Roman law gradually declined : 
whilft in the jurifdidlion of the Vifigoths the Ro- 
man law fpread itfelf, and obtained, at lad, a ge> 
neral fway. 

My anfwer is, that the Roman law came to be 
difufed among the Franks, becaufe of the great 
advantages accruing from being a Frank, a Bar- 
barian'!', or a perfon living under the Salic law ; 
every one, in that cafe, readily quitting the Ro- 
man, to live under the Salic law. The J clergy 
alone retained it, as a change would be of no ad- 
vantage to them. The difference of conditions 
and ranks, confided only in the largenefs of the 
compofition, as I lhall fhcw in another place. 

Now II particular laws allowed the clergy as fa- 
vourable compofitions, as thofe of the Franks •, for 
which reafon they retained the Roman law. This 


• The year 504. of the Spanifh aera, the Chronicle of Ifidorus. 

t Francum,aut Barbaium, aut hominum qui Salica lege vivit. 
Saltc la*w, tit 44.. § 1 . 

I According to the Roman law under mjhich the church li*ves, as Is 
faid in the law of the Ripuarian<«} tit. 58. ^ i. See alfothe num- 
berlcfs authorities on this head pronounced by Du Cange, under 
the word Lex Romana . 

II See the Capitularies added to the Salic law in Lindemhrock^ at 
the end of that law, and the different codes of the laws of the Bar- 
barians, concerning the privileges of ecclefiaftics in this refpedf. 
See alfo the letter of Chatlemain to his Ton Pepin king of Italy, in 
the year 807, in the edition of Baluzius, tom. i. pag 462. 
where it is faid, that an eccleHaftic fhould receive a tnpfe com* 
pofition; and the Collf^ion of the Capitulaiies, lib. 5. art. 30a. 
tom. X. Edition of Baluzius. 
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^vm brought no hardftiips upon them ; and in other^ 
Chap. 4. refpeds it was propereft for them, as it was the 
work of Chriftian emperors. 

On the other hand, in the patrimony of the Vi-' 
( 0 See figoths, as the Vifigoth law (>') gave no civil ad- 
t dt law. J.Q jjjg Vifigoths over the Romans, the 

latter had no reafon to difcontinue living under 
their own law, in order to embrace another. 
Th'^y retained therefore their own laws, without 
adopting thofe of the Vifigoths. 

This IS ftill farther confirmed, in proportion as we 
proceed in our enquiry. The law of Gundebald was 
extremely impartial, not favouring the Burgun- 
dians more than the Romans. It appears by the 
preamble to that law, that it was made for the Bur- 
gundians, and to regulate the difputes which might 
arife between them and the Romans ■, and in the 
latter cafe, the judges were equally divided of a fide. 
This was neceflary for particular reafons, drawn 
from the political regulations of thofe times *. 
The Roman law was continued in Burgundy, in 
order to regulate the difputes of Romans among 
themfelves. The latter had no inducement to 
quit their own law, as in the country of the 
Franks ; and the rather, as the Salic law was not 
efirablifhed in Burgundy, as appears by the fa- 
mous letter which Jgobard wrote to Lewis the 
Pious. 

(») Agob. Agobard (*) defired that prince to eflablilh the 
opeia. jjj guj-gundy : confequently it had not 

been eftablillied there at that time. Thus the 
Roman law did, and ftill does fubfift in fo many 

* Of this I (hall fpeak in another p!ace» book 30. chap. 6, 
8, and 9. 

6 provinces 
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provinces, which formerly depended on this king- xxvnL 
dom. Chap. 4. 

The Roman and Gothic laws continued like- 
wife in the country of the eftablilhment of the 
Goths ; where the Salic law was never received. 

When Pepin and Charles Martel expelled the Sa- 
racens, the towns and provinces, which fubmitted 
to thefe princes *, petitioned for a continuance of 
their own laws, and obtained it ; this, in fpite of 
the ufages of thofe times when all laws were per- 
fonal, foon made the Roman law to be confidered 
as a real and territorial law in thofe countries. 

This appears by the edidb of Charles the Baldy 
given at Piftes in the year 864, which i" diftin- 
guilhes the countries where caufes were decided by 
the Roman law, from where it was otherwife. 

The edidt of Piftes ftiews two things •, one, that 
there were countries where caufes were decided 
by the Roman law, and others where they were 
not ; and the other, that thofe countries where 
the Roman law obtained, were precifely (*) the (>)SeeArt. 
fame where it is ftill followed at this very day> 
as appears by the faid edift : thus the diftindfion edift of 
of the provinces of France under cufiom, and thokcavihm 
under written law, was already eftablifhed at the i»Narb»- 
tirrie of the edidl of Piftes. ' ^ 

♦ See Gervais de Tilbury, in Duchefne's colle^^lon, tom. 3. 
pag 366. Fa< 5 la pa£tione cum Fiancis, quod illic Gothi patriis 
Itgibus, moribus paternis vivant, Et fic Naibonenfis provincia 
Pippino fubjicitur. And a chronicle of the year 759. produced 
by Catel, hift. of Languedoc. And the uncertain author of the 
life of Lewis the Debonnaire, upon the demand made by the peo- 
ple of Septiinania, at the alfembly inCarifiaco^ in Duchefne’s col* 
leflion, tom. % p. 316. 

f In ilia terra in qua judicia fecundum legem Romanum ierminantur^ 
fecundum ipjam legem judicetur j Gj* m ilia terra in qua^ &c. Art. 1 6, 

See alfo Art. 20, 
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I have qbferved, that in the beginning of the mo? 
narchy, all laws were peribnal : and thus wheq 
the edifl: of Piftes diftinguKhes the countries of the 
Roman law, from thofe which were r herwife •, the 
meaning is, that in countries which were not of the 
Roman law, fuch a multitude of people had cho- 
feri to live under fome or other of the laws of the 
Barbarians, that there were fcarce any who would 
be fubjeft to the Roman law*, and that in the 
countries of the Roman law there were few whp 
would chufe to live under the laws of the Bar- 
barians. 

I am not ignoiant, that what is here advanced 
will be reckoned new ; but if the things which I aflert 
be true, furely they are very ancient. After all, 
what great matter is it, whether they come froti) 
me, from the Vale/Ms's^ or from the Bignons ? 

C H A P. V. 

The fame StibjeSi continued. 

T H E law of Gundcbald fubfifted a long time 
among the Burgundians, in conjunftion with 
the Roman law : it was ftill in ufe under Lewis 
the ■ Pious, as Agobard’s letter plainly evinces. 
In like manner, though the ediifl of Pifles call? 
tlie country occupied by the Vifigoths the country 
of the Roman law, yet the law of the Vifigoths 
was always in force there ; as appears by the iynod 
of Troyes held under Lewis the Stammerer^ in the 
year 878, that is, fourteen years after the edidb of 
pi lies. 

In procefs of time the Gothic and Burgundiaq 
Jaws fell into diluie even in tlcircwn county-, 

which 
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.wliich was owing to thofe general caufes that 
<:very where fupprelled the perfonal lavvs of the Chap. 6 . 
Barbarians. 


CHAP. VI. 

How the Roman Law kept its Ground in th$ 
DemeJ'ne of the Lombards. 

T he fads all coincide with my principles. 

The law of the Lombards was impartial, and 
the Romans were under no temptation to quit their 
own for it. The motive which prevailed with the 
Romans under the Franks to make choice of the 
Salic law, did not take place in Italy; hence the 
Roman law maintained itfelf there, together with 
that of the Lombards. 

It even fell out, that the latter gave way to the 
Roman inftitutes, and ceafed to be the law of the 
ruling nation •, and though it continued to be that 
of the principal nobility, yet the greatefl; part of 
the cities formed themfelves into republics, and the 
nobility mouldered away of themfelves, or were 
deftroyed *. The citizens of the new republics 
had no inclination to adopt a law, which efta- 
blifhed the cuftom of judiciary combats, and whole 
j.nftitutions retained much of the cuftoms and 
ufages of chivalry. As the clergy of thofe days, 
a clergy even then fo powerful in Italy, lived al- 
rnoft all under the Roman law, the number of 
thofe, who followed the inftitutions of the Lom- 
bards, muft have daily diminidied. 

Befides, the inflitutions of the Lombards had 

• See what Machiavel fays of the ruin of the ancient nobility 
of fjorence. 


pot 
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XXVIII of the Roman law. 

Grip. 7. by whieh Italy was reminded of her univerfai 
dominion. The inftitutions of the Lombards and 
the Roman law could be then of no other ufe than 
to furnilh out ftatutes for thofe cities that were 
crefted into republics. Now which could better 
furnifli them, the inftitutions of the Lombards that 
determined on fome particular cafes, or the Ro- 
man law which embraced them all ? 

CHAP. VII. 

How the Roman Law came to he lojl in Spain. 

T hings happened otherwife in Spain. The 
law of the Vifigoths prevailed, and the Ro- 
man law was loft. Chaindafuinthus * and Recef- 
fuintkus -j" profcribed the Roman laws, and even 
forbad citing them in their courts of judicature. 
Receff'nnthus was likewile author J of the law which 
took off the prohibition of mairiages between the 
Goths and Romans. It is evident that thefe two 
laws had the fame fpirit : this king wanted to re- 
move the principal caufes of feparation, which 
fubfifted between the Goths and the Romans, 
Now it was thought, that nothing made a wider 
feparation than the prohibition of intermarriages, 
and the liberty of living under different infti- 
tutions. 

• He began to reign in the year 64a. 

. + We will no longer be harraiFed either by foreign or by 
the Roman laws. Law of the Viiigoths, lib. 2. tit. j. § 9. 
and 10. 

X Ut tarn Gotho-Romanamy qum Romano -Gotham mairimonio It- 
aatfoaari* Law of the Vifigoths, lib. 3. tit, i« cap. i. 


But 
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But though the kings of the Vifigoths had pro- xxviii. 
fcribed the Roman law, it ftill fubfifted in theChap^^y. 
demcfnes they poflefled in South Gaul. Thefe 
countries being diftant from the center of the 
monarchy, lived in a ftate of great independence. 

We fee from the hiftory of Vamba^ who afcended 
the throne in 672, that the natives of the country 
were become the prevailing party*. Hence the 
Roman law had greater authority, and the Gothic 
lefs. The Spanilh laws neither fuited their man- 
ners, nor their adlual fituation ; the people might 
likewife be obftinately attached to the Roman law, 
becaufe they had annexed to it the idea of liber- 
ty. Befides, the laws of Chaindafuinthus^ and of 
ReceJ[uinthus, contained moft fevere regulations 
againft the Jews ; but thefe Jews had a vaft deal 
of power in South Gaul. The author of the hi- 
ftory of king Vamba calls thefe provinces the bro- 
thel of the Jews. When the Saracens invaded 
thefe provinces, it was by invitation ; and who 
could have invited them but the Jews or the Ro- 
mans ? The Goths were the firft that were op- 
prefled, becaufe they were the ruling nation. We 
fee in Procopius -J*, that during their calamities 
they withdrew out of Narbonne Gaul into Spain. 
Doubtlefs, under this misfortune, they took refuge 
in thofe provinces of Spain, which ftill held out ; 

• The revolt of thefe provinces was a general defe(5lIon, as 
appears by the (entence in the fequel of the hiftoiy. Pau- 
las and his adherents weie Romans: they weieeven favciired 
by the bilhops. Vamba durft not put to death the rebels whom 
he had quelled The author of the hiftoiy calls Narbonne Gaul 
the nurlery of trealon. 

f Got hi, qtii cladt fuperf tier ant, ex Gallia cum uxoribus Uberif- 
que egrejfu tn Hifpaniam ad T^eudim ja?n palam iyrannutn fe rece-^ 
perunt, Dc Bello Gothorum, lib. i.cap. 13. 


and 
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Mvm number of thofe, who in South Gaul 

o!ap. 8. lived under the law of the Vifigoths, was thereb/ 
9 * greatly diminilhcd. 


CHAP. virr. 

A falfe Capitulary, 


D 


I ID not that wretched compiler Benedillas Le~ 
vita attempt to transform this Vifigoth efta- 
biilhment, which prohibited the ufe of the Roman 
(»•) Capi- law, into a capitulary afcribed fince to Char- 
l^'*i**’ lemaign ? He made of this particular inhitution a 
cap 269. general one, as if he intended to exterminate the 
«6i3*'edi- Roman law throughout the univerfe. 

tw>n of 

®atTo*;. c H A p. IX. 

Jn what manner the Codes of Barbarian La% 0 Sf 
and the Capitularies came to be lojl. 


T he Salic, the Ripuarian, Burgundian, and 
Vifigoth laws, came by degrees to be difuled 
among the French in the following manner : 

As fiefs were become hereditary, and arriere-fiefs 
extended, many ufages were introduced, to which 
thefe laws were no longer applicable. I'heir fpirit 
.indeed was continued, which was to regulate mofl: 
difputcs by fines. But as the value of money was, 
doubtkfs, fubjed to change, the fines were alfo 
changed j and we fee feveral charters *, where the 
lords fixed the fines, that were payable in their petty 
courts. Thus the fpirit of the law was followed, 
without adhering to the law itfelf. 


• M. de la Thaumafliere has colleilcd many of them. See, 
for inftance, chap. 61, 66, and otheis. 

Befides, 
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Befides, as France was divided into a .numbct 
of petty lordihips, which acknowledged^ rather Cbap. tjl 
a feudal than a political dependence, it was very 
difficult for only one law to be authorifed. And 
indeed, it would be impoffible to fee it obferved. 

The cuftom no longer prevailed of fending extra* 
ordinary * officers into the provinces, to infpedk 
into the adminiflration of juftice, and political af- 
fairs i it appears, even by the charters, that when 
new fiefs were eftablilhed, our kings diverted them- 
felves of the right of fending thofe officers. Thus, 
when almort every thing was become a fief, thefe 
officers could not be employed j there was no 
longer a common law, becaufe no one could 
enforce the obfervance of it. 

The Salic, Burgundian, and Vifigoih laws, were 
therefore extremely neglefted at the end of the fe- 
cond race; and at the beginning of the third, they 
were fcarceever mentioned. 

Under the firft and fecond race, the nation was 
often allembled ; that is, the lords and biffiops ; 
the commons were not yet thought on. In thefe 
aflemblies, attempts were made to regulate the 
clergy, a body which formed itfelf, if I may fo 
fpeak, under the conquerors, and eftablilhed its 
privileges. The laws made in thefe a(remb]ie.<-, 
are what we call the capitularies. Hence four 
things enfued *, the feudal laws were eftablilhed, 
and a great part of the church revenues was 
adminiftered by thofe laws ; the clergy affedled 
a wider feparation, and negledled •j'- thole tlc- 

crees 


• DomUi, 

f Let not ttie bifhop, fays Charles the BaU, in the capUtil 
lajy of 244. art. 8. under pretence die audioiity uf mik- 
ing 
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crees of ..reformation, where they themfclves were 
not the only reformers *, a colledion * was made 
of the canons of councils and of the decretals of 
popes ; and thefe the clergy received, as com- 
ing from a purer fource. Ever fince the erection 
of the grand fiefs, our kings, as we have already 
obferved, had no longer any deputies in the pro- 
vinces to enforce the obfervance of their laws ; 
and hence it is, that under the third race, we find 
no more mention made of capitularies. 

CHAP. X. 

T!he fame SubjeSi continued. 

O E V E R A L capitularies were added to the law 
^ qf the Lombards, as well as to the Salic and 
Bavarian laws. The reafon of this has been a mat- 
ter of enquiry : but it muft be fought for in the 
thing itfelf. There were feveral forts of capitu- 
laries. Some had relation to political govern- 
ment, others to ceconomical, moft of them to 
ccclefiaftical polity, and fome few to civil govern- 
ment. Thofe of the laft fpecies were added to 
the civil law, that is, to the perfonal laws of 

ing canons, oppofe this conftitution, or negleft the obfervance of 
k. It feems he already forefaw the fall thereof. 

* In the col]e6tion of canons, a vaft number of the decretals 
of popes were inferted ; there were very few in the ^ancient col- 
le61?on. Dionyfius Exiguus put a great many into his : but that 
of l/idorus Mercator was ftulfed with genuine and fpurious de- 
cretals. The old colle6tion obtained in France till Lharlemaign. 
This prince received from the hands of pope Adrian I. the col- 
Icftion of Dionyfms Exiguus, and caufed it to be accepted'. 
The colle61ion of Ifidorus Mercator appeared in France about the 
reign of Chailemaign: people grew paffionately fond of it: to 
this fucceeded what we now call t/u courfe of canon 

each 
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each nation *, for which realbn it is faid in the car 
pitularies, that there is nothing ftipulated (') there- chap, n, 
in contrary to the Roman law. In effedt, thofe (') See the 
capitularies regarding oeconomical, ecclefiafticalyp^ft^j”^ 
or political government, had no relation to that ait* 
law j.and thofe concerning civil government had 
reference only to the laws of the barbarous peo- 
ple, which were explained, amended, enlarged, or 
abridged. But the adding of thefe capitularies to 
the perfonal laws, occafioned, I imagine, the negledl 
of the very body of the capitularies themfelves : in 
times of ignorance, the abridgment of a work of- 
ten caufes the lofs of the work itfelf. 

CHAP. xr. 

Of/ier Caufes of the Difufe of the Codes of Bar^ 
barian Laws, as well as of the Roman Law„ 
and of the Capitularies. 

W HEN the German nations fubdued the Ro-' 
man empire, they learnt the ufe of writing; 
and, in imitation of the Romans, they wrote down 
their own ufages *, and digefted them into codes. 

The unhappy reigns which followed that of Char- 
lemaign, the invafions of the Normans, and the civil 
wars, plunged the conquering nations again into thq 
darknefs out of which they had emerged ; fo that 
reading and writing were quite neglected. Hence it 
is, that in France and Germany, the written laws of 

♦ This is exprefly fet down in fome preambles to thefe codes x 
we even find in the laws of^vtlie Saxons and Fiifians different regu- 
lations, according to the ditfeient diftri61s. To thefe ufages were 
added fome particular regulations, fuitable to the exigency of 
cucumflances i fuch were the fevcrclaws againft the Saxons. 

the 
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xxvin« Barbarians, as well as the Roman law, and 
Chap. II. the capitularies, fell into oblivion. The ufe 
of writing was better preferved in Italy, where 
reigned the popes and the Greek emperors, and 
where there were flourilhing cities, which enjoyed 
almoft the only commerce in thofe days. To this 
neighbourhood of Italy it was owing, that the Ro- 
man law was better preferved in the provinces of 
Gaul, formerly fubjeft to the Goths and Burgun- 
dians ; and fo much the more, as this law was 
there a territorial inftitution, and a kind of pri- 
vilege. It is probable, that the difufe of the Vi- 
ligoth laws in Spain proceeded from the want of 
writing j and by the lofs of fo many laws, cuftoms 
were every where eftabliihed. 

Perfonal laws fell to the ground. Compofitions, 
and what they call Freda *, were regulated more 
by cuftom than by the text of thefe laws. Thus, 
as in the eftablifhment of the monarchy they had 
pafled from German cuftoms to written laws ; fome 
ages after, they came back from written laws 
to unwritten cuftoms. 


CHAP. XII. 

Of local Cujloms. Revolution of the Laws of 
barbarous Nations, as well as of the Roman 
Law. 


fi)Pre. 
face to 
MarcuU 
fuis For- 
mulx. 

(«) Law of 
the Loin. 


B y feveral monuments it appears, that there 
were local cuftoms, fo early as the firft and 
fecond race. We find mention made of the cujiom 
of the place (“), of the ancient ufage (°), of the 


bards, 
book 2, 
tit. 58. 

S3. 


* Of this I fnall fpeak elfewhere. 


cuftom. 
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cuJlomC), of the laws {^), and of the cujloms. It Book 
has been the opinion of fome authors, that what chap.^l** 
went by the name of cuftoms were the laws of 
the barbarous nations, and what had the appellation bards, 
of law were the Roman inftitutes. This cannot ^ 
poflibly be. King Pepin ('’) ordained, that where- (s) Lite of 
ever there (hould happen to be no law, cuftom I’.'j L^wof 
Ihould be complied with; but that it fhould *he Lom- 
never be preferred to the law. Now, to pre-book*, 
tend that the Roman law was preferred to 
codes of the laws of the Barbarians, is fub- 
verting all monuments of antiquity, and efpecial- 
ly thofe codes of Barbarian laws, which conftant- 
ly affirm the contrary. 

So far were the laws of the barbarous nations 
from being thofe cuftoms, that it was thefe very 
laws, as perfonal inftitutions, which introduced them. 

The Salic law, for inftance, was a perfonal law j 
but generally, or almoft generally, in places in- 
habited by the Salian Franks, this Salic law, how 
perfonal foever, became, in refpedl to thofe Salian 
Franks, a territorial inftitution, and was perfonal 
only in regard to thofe Franks who lived elfc- 
where. Now, if feveral Burgundians, Alemans, 
or even Romans, Ihould happen to have frequent 
difputes, in a place where the Salic law was terri- 
torial, they muft have been determined by the 
laws of thofe people; and a great number of 
decifions agreeable to fome of thofe laws muft 
have introduced new cuftoms into the coun- 
try. This explains the conftitution of Pepin. 

It was natural that thofe cuftoms fhould affeft 
even the Franks, who lived on the fpot, in cafes 
not decided by the Salic law ; but it was not 

VoL. II. U natural 
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natural that they Aiould prevail over the Salic law 
itfelf. • 

Thus there were in each place an cftablilhed 
law, and received cuftoms which ferved as a fup- 
plement to that law when they did not contra- 
dift it. 

They might even happen to fupply a law that 
was no way territorial : and to continue the fame 
example, if a Burgundian was judged by the law 
of his own nation, in a place where the Salic law 
was territorial, and the cafe happened not to be 
explicitly mentioned in the very text of this law, 
there is no manner of doubt but judgment would 
have been palled upon him according to the cuftom 
of the place. 

In the reign of king Pepin, the cuftoms then 
eftab'iftied had not the fame force as the laws *, but 
it was not long before the laws gave way to the 
cuftoms. And as new regulations are generally 
remedies that imply a prefent evil, it may well be 
imagined that fo early as Pepin’s time, they began 
to prefer the cuftoms to the eftablifhed laws. 

What has been faid, fufficiently explains the 
manner in which the Roman law began fo very 
early to become territorial, as may be feen in the 
edi(ft of Piftes and bow the Gothic law continued 
ftill in force, as appears by the fynod of Troyes (■) 
above-mentioned. The Roman was become the 
general perfonal law, and the Gothic the particular 
perfonal law ; confequently the Roman law was 
territorial But how came it, fome will afle, that 
the perfmal laws of the Barbarians fell every 
where into difufe, while the Roman law was con- 
tinued as a territorial inftitution in the Viftgoth and 

Burgundian 
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Burgundian provinces ? I anfwer, that even the Ro- 
man law had very near the fame fate as the other per- chap. it. 
fonal inftitutions : otherwife we Ihould ftill have the 
Theodofian code in thofe provinces where the Ro- 
man law was territorial, whereas we have the inftitutes 
of Juftinian. Thofe provinces retained fcarce any 
thing more than the name of the country under the 
Roman, or written law j than the natural affection 
which people have for their own inftitutions, efpeci- 
ally when they confider them as privii. -y, s*, and a 
few regulations of the Roman law which were not 
yet forgotten. This was however fufficient to pro- 
duce fuch an effeft, that when Juftinian’s com- 
pilement appeared, it was received in the provinces 
of the Gothic and Burgundian demefne as a writ- 
ten law, whereas it was admitted only as written 
reafon in the ancient demefne of the Franks. 

CHAP. XIII. 

Difference between the Salic Law or that of the 
Salian Franks, and that of the Ripuarian 
Franks and other barbarous Nations. 

1 ^ H E Salic law did not allow of the cuftom 
of negative proofs ; that is, if a perfon 
brought a demand or charge "againft another, he 
was obliged by the Salic law to prove it, and it 
was not fufficient for the accufed to deny it 
which is agreeable to the. laws of almoft all na- 
tions. 

The law of the Ripuarian Franks had quite a 
different fpirit * ; it was contented with negative 

• This relates to what Tacitus fays, that the Germans had 
general and paiticular culloms. 

U 2 proofs. 
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Book proofs, andthe perfon againft whom a demand Of 
^hap.^Vj. accufation was brought, niight clear himfelf, in 
moft cafes, by fwearing, in conjunftion with a cer- 
tain number of witnelTes, that he had not com- 
mitted the crime laid to his charge. The num- 
theRi'^ua*^ ber ('') of witnefles who were obliged to fwear, 
rians, tit. increafed in proportion to the importance of the 
affair; fometimes it amounted to (') feventy-two. 
others. The laws of the Alemans, Bavarians, Thurin- 
[jt^ gians, Frifians, Saxons, Lombards, and Burgun- 
and 17, dians, were formed on the fame plan as thofe of 
the Ripuarians. 

I obferved, that the Salic law did not allow of 
negative proofs. There was * one cafe, however, 
in which they were allowed ; but even then they 
were not admitted alone, and without the concur- 
(m) See the fence of pofitive proofs. The plaintiff (“) caufed 
of*the* witneffes to be heard, in order to ground his ac- 
Paiim/e- fjQfj . {[jg defendant produced alfo witneffes of hii 
fide; and the judge was to come at the truth, by 
comparing thofe teftimonies “f*. This pra(9:ice was 
vaftly different from that of the Ripuarian, and 
other barbarous laws, where it was cuftomary for 
the party accufed to clear himfelf, by fwearing 
he was not guilty, and by making his relations 
alfo fwear that he had told the truth. Thefe laws 
could be fuitable only to a people remarkable for 
their natural fimplicity and candour ; we ffialt fee 
prefently that the legiflators were obliged to take 
proper methods to prevent their being abufed. 

^ It was when an accufation was brought againft an ^ntrufilo, 
that is, the king's vaflal, who was fuppofed to be poflTeircd of a 
greater degree of liberty. See tit^ 76. of the PaSius Ugis Sa- 
lica. 

f According to the pra£Iice now fbllawed in England. 

CHAP. 
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CHAP. XIV. 

Another Difference. 

T H E Salic law did not admit of the trial by 

combat •, though it had been received by the chm. i+. 
laws of the Ripuarians (“), and of almoft all (°) ||^ j*' 
the barbarous nations. To me it Teems, that the i. tit. ^9. 
law of combat was a natural confequence, and 
a remedy of the law which eftablilhed negative note un- 
proofs. When an adion was brought, and 
appeared that the defendant was going to elude 
it by an oath, what other remedy was left to 
a military man *, who faw himfelf upon the 
point of being confounded, than to demand fatif- 
fadion for the injury done to him ; and even for 
the attempt of perjury ? The Salic law, which 
did not allow the cuftom of negative proofs, nei- 
ther admitted nor had any need of the trial by 
combat: but the laws of the Ripuarians (‘’) 
of the other barbarous nations"^, who had adopted 
the pradice of negative proofs, were obliged to 
ellabiifh the trial by combat. 

Whoever will pleafe to examine the two famous 
regulations ij; of Gundebald king of Burgundy 

concerning 


• This rpirit appeals in the law of the Ripuarians, tit. 59. 
§ 4. and tit 67. § 5. and in the Capitulary of Lewis the Debon* 
naire, added to the law of the Ripuarians in the year 803, art. 22. 

t The law of the Frifians, Lombards, Bavarians, Saxons, 
Thpringians, and Burgundians. 

X In the law of the Burgundians, tit. 8. § i and 1. on cri- 
minal affairs } and tit. 45. which extends alfo to civil affairs. 
See alfo the law of the Thuringians, tit. i. § 31. tit. 7. §6. 
and tit. 8. and the law of the Alemans, tit. 89. the law of 
the Bavarians, tit. 8. chap, a* ^ and chap. 2. § j. and tit. 9, 
chap* 4. 4 4, the law of the Frifians, tic. 11. § 3. and tit. 14* 

U 3 » § ^ 
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concerning this fubjed, will find they are derived 
from the very nature of the thing. It was ne- 
ceflkry, according to the language of the Bar- 
barian laws, to refcue the oath out of the hands 
of a perfon who was going to abufe it. 

Among the Lombards, the laws of Rotharis 
admitted of cafes, in which a man who had made 
his defence by oath, lliould not be fuffered to un- 
dergo the fatigue of a duel. This cuftom fpread 
itfelf farther : (’) we ftiall prefently fee the mif- 
chiefs that arofe from it, and how they were 
obliged to return to the ancient pradice. 

CHAP. XV. 

A Rejleciion. 

T Do not pretend to deny, but that in the changes 
made in the code of the Barbarian laws, in the 
regulations added to that code, and in the body 
of the capitularies, it is pofiible to find fome paf- 
fages where , the trial by combat is not a confe- 
quence of the negative proof. Particular circum- 
ftances might, in the courfe of many ages, give rife 
to particular laws. I fpeak only of the general 
fpirit of the laws of the Germans, of their nature 
and origin ; I fpeak of. the ancient cuftoms of 
thofe people, that were either hinted at or efta- 
bliflied by thofe laws; and this is the only mat- 
ter in qufcftion. 

§ 4. the law of the Lombards, book i. tit. 3a. § 3. and tit. 35. § i. 
and book 2. tit. 35. ^ 


CHAP. 
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CHAP. XVI. 

Of the Ordeal or Trial by boiling Water-) ejla- 
blijhed by the Salic Law. 

T he Salic law * allowed of the ordeal or trial xxvii^ 
by boiling water ; and as this trial was ex- Chap. ifi. 
ceffively cruel, the law (') found an expedient 
Ibften its rigour. It permitted the perfon who had 
been fummoned to make the trial with boiling 
water, to ranfom his hand, with the confent of 
the adverfe party. The accufer, for a particular 
fum determined by the law, might be fatisfied 
with the oath of a few witnefles, declaring that 
the accufed had not committed the crime. This 
was a particular cafe, in which the Salic law admit- 
ted of the negative proof. 

This trial was a thing privately agreed upon, 
which the law permitted only, but did not ordain. 

The law gave a particular indemnity to the accufer, 
who would allow the accufed to make his defence 
by a negative proof: the plaintiff was at liberty to 
be fatisfied with the oath of the defendant, as he 
was at liberty to forgive him the injury. 

The law (*) contrived a medium, that before fen- (s) ibid, 
tencepafled, both parties, the one through fear of *‘^’ *^* 
a terrible trial, the other for the fake of a fmall 
indemnity, Ihould terminate their difputes, and 
put an end to their animofities. It is plain, that 
when once this negative proof was over, nothing 
more was requifite; and, therefore, that the praftice 
of legal duels could not be a confcquence of this 
particular regulation of the Salic law. 

* As alfo feme other laws of the Baibarians. 

U 4 CHAP. 



CHAP. XVII. 

Particular Notions of our Ancejlors, 

I T Is aftonifhing that our anceftors fhould reft 
the honour, fortune, and life of the fubjeft, 
op things that depended Jefs on reafon than on 
hazard ; and that they (hould inceflantly make 
ufe of proofs incapable of convincing, and that 
had no manner of ponnejfion either with innocence 
pr guilt. 

The Germans who had never been fubdued *, 
enjoyed an exceflive independence. Different fa- 
milies waged war -f witl> each other, to obtain 
fatisfaftion for murders, robberies, or affronts. 
This cuftom was moderated, by fubjeding thefe 
hoftilities to rules ; it was ordained that they 
fhould be no longer committed but by the diredion 
and under the eye of the magiftrate. This was 
far preferable to a general licence of annoying 
each other. 

As the Turks in their civil wars look upon the 
firft vidory as a decifion of heaven in favour of 
the vidor *, fo the inhabitants of Germany in their 
private quarrels, confidered the event of a combat 
as a decree of Providence, ever attentive to punifh 
the criminal or the ufurper. 

Tacitus informs us, that when one German 
nation intended to declare war againft another, 
they looked out for a prifoner who was to fight 

* This appears by what Tacitus fays, Omnibus idem habitus. 
t Velleius Paterculus, lib. *. cap. i8. fays, that the Germans 
decided atl their difputes by the fword. 

t See the codes of Baibarian laws, and in refpeft to lefs ancient 
times, Beaumanoir on the cuftom of Beauvoijis, 
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with one of their people, and by the event they Book 
judged of the fuccefs of the war. A nation who jj," 
believed that public quarrels could be determined 
by a fingle combat, might very well think that it 
was proper alfo for deciding the difputes of indi- 
viduals. 

Gundebald ('), king of Burgundy, gave, the H Law of 
greateft fanftion to the cuftom of legal duels, gundians, 
The reafon he affigns for this fanguinary law, is +5* 
mentioned in his edid. It is^ fays he, in order to 
prevent our fubjeSls from attejiing by oath^ lahat they 
are not certain of, nay, what they know to be falfe. 

Thus, while the clergy {") declared that an impious (“) Seethe 
law which permitted combats ; the Burgundian AgoWd! 
kings looked upon that as a facrilegious law, 
which authorized the taking of an oath. 

The trial by combat had fome reafon for it 
founded on experience. In a military nation, 
cowardice fuppofes other vices -, it is an argument 
of a perfon’s having deviated from the principles 
of his education, of his being infenfible of ho- 
nour, and of having refufed to be diredled by 
thofe maxims which govern other men -, it (hews, 
that he neither fears their contempt, nor fets any 
value upon their edeem. Men of any tolerable 
extradlipn feldom want either the dexterity requi- 
fite to co-operate with ftrength, or the ftrengch 
neceffary to concur with courage ; for as they fet 
a value upon honour, they are pradifed in mat- 
ters, without which this honour cannot be ob- 
tained. Befides, in a military nation, where ftrength, 
courage, and prowefs are efteemed, crimes really 
odious are thofe which arife from fraud, artifice, 
and cunning, that is, from cowardice. 

7 
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(y) Chap. 
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With fegard to the trial by fire, after the party 
acculed had put his hand on a hot iron, or in 
boilieg water, they wrapped the hand in a bag, 
and fealed it up : if aftjr three days there appeared 
no mark, he was acquitted. Is it not plain, that 
amongft people Inured to the handling of arms, 
the impreflion made on a rough or callous fkin 
by the hot iron, or by boiling water, could not 
be fo great, as to be feen three days afterwards ? 
And if there appeared any mark, it (hewed that 
the perfon who had undergone the trial was an 
effeminate fellow. Our peafants are not afraid to 
handle hot iron, with their callous hands ; and, 
with regard to the women, the hands of thofe 
who worked hard, might be very well able to 
refift hot iron. The ladies * did not want cham- 
pions to defend their caufe ; and in a nation where 
there was no luxury, there was no middle (fate. 

By the law of the (*) Thuringians, a woman 
accufed of adultery was condemned to the trial hy 
boiling water, only when there was no champion 
to defend her 5 and the law of the (’') Ripuarians 
admits of this trial, only when a perfon had no 
witnefles to appear in his juftification. Now a 
woman, that could not prevail upon any one rela- 
tion to defend her caufe, or a man that could not 
produce one Angle witnefs to atteft his honefty, 
were, from thofe very circumftances, fufficiently 
convidfed. 

I conclude therefore, that under the circum- 
ftances of time in which the trial by combat and 

* See Beaumaneir on the cuftom of Biau^vot/is, ch^p. See 
alfo the law of the Angli, chap. 14. where the trial by boiling 
water is only a fubfidury proof# 
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the trial by hot iron apd boiling water obtained. Book 
there was fuch an agreement between thofe laws 
and the manners of the people, that the laws were 
rather unjuft in themfclves than produftive of in- 
juftice, that the effeds were more innocent than 
the caufe, that they were more contrary to equity 
than prejudicial to its rights, more unreafonable 
than tyrannical. 


CHAP. XVIIL 

In what manner the Cujiom of judicial ComhaU 
gained Ground. 


F rom Agobard’s letter to Lewis the Debon- 
naire, it might be inferred, that the cuftom 
of judicial combats was not eftablilhed among the 
Franks ; for after having reprefented to that prince 
the abufes.of the law of Gundebald, he defires * 
that private difputes ihould be decided in Bur- 
gundy by the law of the Franks. But as it is 
well known from other quarters, that the trial by^ 
combat prevailed at that time in France, this 
has been the caufe of feme perplexity. However, 
the difficulty may be folved by what I have faid *, 
the law of the Salian Franks did not allow of this 
kind of trial, and that of the Ripuarian Franks C") 
did. 

But, notwithftanding the clamours of the clergy, 
the cuftom of judicial combats gained ground con- 
tinually in France ; and I fhall prefently. make it 
appear, that th& clergy themlelves were m a gtxut 
meafure the occafion of it. 


( ) See this 
law, lit. 
59. §4. 
ana tit. 

67. § 5. 


It 


• Si placmt Domino nojiro ut m iraniffmt adkgm Francorum, 



Book It is'thfi Law ©f the Lombards that furnifhes us 
iXXvill * 

Chap. i8. proof. “ There has been long Jince (f 

“ deteflabk cufiom introduced, (fays the preamble to 
the coijftitution of (*) Otho II.) this is, that 
bards, * § ** if the title to an'eftate was faid to be falfe, the 
book 1. « pgribn who claimed under that title made oath 

chap.^34. upon the gofpelsthat it was genuine; and with- 
out any farther judgment he took pofleflion of 
“ the elhte : fo that they who would perjure them- 
“ felves, were fure of gaining their point.” The 
emperor Otho I. having caufed himfelf to be 
(t) The crowned at Rome C”) at the very time that a coun- 
year96*. ^jj under pope John XII. all the 

lords * of Italy reprelcntcd to that prince the 
neceffity of cnading a law to reform this horrid 
abufe. The pope and the emperor were of opi- 
nion, that the alFair fliould be referred to the 
council, which was to be fhortly lipid -f at Ra- 
venna. There the lords made the fame reprefen- 
tations, and repeated their inftances ; but the 
affair was put off once more, under pretence of the 
abfence of particular perfons. When Otho II. 
and Conrad J king of Burgundy arrived in Italy, 
they had a conference at Verona |) with the Italian 
lords § ; and at their repeated remonftrances, the 
emperor, with their unanimous confent, made a 


• Ab Jtalia procerlbus eft proclamaium, ut imperaior fanilus^ mu- 
fata legiif acinus indignum deftrueret. Law of the Lombards, book 
tit. 55. chap. 34. 

+ It was held in the year 967, in the prefence of pope John 
XIIL and of the Emperor Otho I. 

X Otho the Second’s uncle^ fon to Rodolphus, and king of 
Transjurian Burgundy. 

II In the year 988. 

§ Cum in hoc ab omnibus imperiales aures pulfarentur^ Law of the 
Lombards, book 2. tit. 55. chap. 34. 

law. 
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law, that whenever there happened any difputes 
about inheritances, and one of the parties infiftcd chap. is. 
upon the legality of his title, and the other main- 
tained its being falfe, the affair fhould be decided 
by combat -, that the fame rule fhould be obferved 
in contefts relating to fiefs 5 and that the clergy 
fhould be fubjedt to the fame law, but fhould fight 
by their champions. Here we fee, that the nobility 
infilled on the trial by combat, becaufe of the in- 
conveniency of the proof introduced by the clergy ; 
that notwithftanding the clamours of the nobility, 
the notorioufnefs of the abufe which called out 
loudly for redrefs, and the authority of Otho 
who came into Italy to fpeak and ad as mafter, 
ftill the clergy held out in two councils ; in fine, 
that the joint concurrence of the nobility and 
princes having obliged the clergy to fubmit, the 
cuflom of judicial combats mull have been con- 
lidered as a privilege of the nobility, as a barrier 
againll injuftice, and as a fecurity of property, 
and from that very moment this cuflom muft have 
gained ground. This was effeded at a time when 
the power of the emperors was great, and that of 
the popes inconfiderable ; at a time when the 
Othos came to revive the dignity of the empire 
in Italy. 

I lhall make one refledion, which will corro- 
borate what has been above faid, namely, that the 
cuflom of negative proofs produced that of ju- 
dicial combats. The abufe complained of to the 
OtKos, was, that a perfon who was charged with 
having a falfe title to an eftate, defended himfelf 
by a negative proof, declaring upon the gofpels 
it was not falfe. What was it they did to reform 

this 
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Book this abule ? They revived the cuftom of judicial 
xxvnr. , 

Chap. I*, combats. 

I was in a hurry to fpeak of the conftitution of 
Otho 11. in order to give a clear idea of the dif- 
putes between the clergy and the laity of thofe 
times. There had been indeed a conftitution of * 
Lotharios I. of an earlier date, who, upon the 
fame complaints and difputes, being defirous of 
fecuring the juft poflcffion of property, had or- 
dained, that the notary fliould make oath that the 
deed or title was not forged *, and if the notary 
Ihould happen to die, the witnefles Ihould be fworn 
who had figned it. The evil however ftill con- 
tinued, till they were obliged at length to have 
recourfe to the remedy above-mentioned. 

Before that time, I find, that in the general 
aflemblies held by Charlcmaign, the nation repre- 
fented to him (‘), that in the aftual ftateof things 
Lombards it was extremely difficult, but that either the ac- 
book 4. Qj. accufed muft forfwear thcmfelves ; 

^* 3 . and that for this reafon it was much better to 
revive the judicial combat; which was accordingly 
done. 

The ufage of judicial combats gained ground 
among the Burgundians, and that of an oath 
was limited. Theodoric king of Italy fupprelT- 
ed the fingle combat among the Oftrogoths ; 
and the laws of Chaindafuinthus and Recef- 
fuinthus feemed as if they would abolilh the 
very idea of it. But thefe laws were fo 
little refpedted in Narbonne Gaul, that tlugr 

* In the law of the Lombards, book a. tit. 55. § 33. In the 
copy which Muratari made ufe of, it is attributed to the emperor 
Guido# 

looked 
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looked upon the legal duel as a privilege of the Book 
CiOths ^Chap. 

The Lombards who conquered Italy, after the 
Oftrogoths had been deftroyed by the Greeks, in- 
troduced the cuftom of judicial combat into that 
country •, but their firft laws gave a check to it C), ( ) See in 
Charlemaign ('), Lewis the Debonnaire, and the [he Lomf 
Othos, made diverfe general conftitutions, which 
we find inferred in the laws of the Lombards, tit. 4. and 
and added to the Salic laws, whereby the pradice 
of legal duels, at firft in criminal, and afterwards ». tit. 35. 
in civil cafes, obtained a greater extent. They an'j 
knew not what to do. The negative proof by *. 
oath had its inconveniences j that of legal duels Theregu- 
had its inconveniencies alfo; hence they 
changed, according as the one or the other affeded and in ^ ‘ 
them moft. 

On the one hand, the clergy were pleafed to prandua. 
fee, that in all fecular afiPairs, people were obliged 
to have recourfe to the altar f ; and on the other, tit. 55.’ 
a haughty nobility were fond of maintaining their ^ 
rights by the fword. 

I would not have it inferred, that it was the 
clergy who introduced the cuftom fo much com- 


• I/I palatio quoqtUf Bera cames Barcinone/i/is, cum impetentur a 
quoquam Sunila, ^ infidclitatis arguentur^ cum eodem femndum legem 
propriamy uipoU quia uterque Gatnus ereU^ equejlri pralio (ongr^usy 
qft viSlus, The anonymous author of the life of Lewis the 
X)ebonnaire, 

t The judicial oaths were made at that time in the churches^ 
and during the firft race of our kings there was a chapel fet 
apart in the royal palace for the aftairs that were to be thus de- 
cided. See the Formulas of Marculfus^ book i. chap. 3S. The 
laws of the Ripuarians» tit. 59. §4. tit. 65. ^ 5. The hiftory of 
Gregory of Tours : and the Capitulary of the year 803, added to 
the Salic Law« 
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plained of by the nobility. This cuftom was de- 
rived from the fpirit of the Barbarian laws, and 
from the eftablifhment of negative proofs. But 
a pradtice that contributed to the impunity of fuch 
a number of criminals, hstving given fome people 
reafon to think it was proper to make ufe of the 
fanftity of the churches, in order to ftrike terror 
Into the guilty, and to intimidate , perjurers, the 
clergy maintained this ufage, and the pradlice 
which attended it ; for in other refpedls they were 
abfolutely averfe to negative proofs. We find in 
Beaumanoir (0, that this kind of proof was never 
allowed in ecclefiaftic courts ; which contributed 
greatly, without doubt, to its fuppreflion, and to 
weaken, in this refpedt, the regulation of the codes 
of the Barbarian laws. 

This will convince us more ftrongly of the con- 
neftion between the ufage of negative proofs, and 
that of judicial combats, of which I have faid fo 
much. The lay tribunals admitted of both j and 
both were rejedled by the ecclefiaftic courts. 

In chufing the trial by duel, the nation fol- 
lowed its military fpirit ; for while this was efta- 
bliftied as a divine decifion, the trials by the crofs, 
by cold or boiling waters, which had been alfo 
regarded in the,^fame light, were abolilhed. 

Charlemaign ordained, that if any difference 
flxould arife between his children, they Ihould be 
terminated by the judgment of the crofs. Lewis 
the Debonnaire * confined this judgment to eccle- 
fiaftic affairs ^ hjs fon Lotharius abolifhed it in all 

• We find his conftitutions inferted in the law of the Lom- 
bardSi and at the end of the Salic hwu 

cafes : 
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cafes : nay, he fuppreffed -j* even the trial by cold ^xvin 
water. Chap. i>! 

I do not pretend to fay, that at a time when fo 
few ufages were univerfally reaeived, thefe trials 
were not revived in fome churches j efpecially as 
they are mentioned in a charter (*) of Philip Au- (*) 
guftus : but I affirm, they were very leldom prac-^”'^ 
tifed. Beaumanoir C'), who lived at the time 
S. Lewis, and a little after, enumerating the differ- Eeau- 
ent kinds of trial, mentions that of judicial com- 
bat, but not a word of the ethers. 


CHAP. XIX, 

yi new Reafon of the Difufe of the Salic ani 
Roman Laws^ as alfo of the Capitularies, 

T FI AVE already mentioned the reafons that oc- 
cafioned the difufe of the Salic and Roman 
laws, as alfo of the Capitularies ; here I fhall 
add, that the principal caufe was the great ejttenc 
given to judiciary combats. 

As the Salic laws did not admit of this cuftom< 
they became in fome meafure ufelefs, and fell into 
oblivion. In like manner, the Roman laws, which 
alfo rejedled this cuftom, were laid afide : their 
whole attention was then taken up in eftabliffiing 
the law of judicial combats, and in forming a 
proper digefl; of the feveral cafes that might hap- 
pen on thofe occafions. The regulations of the 
Capitularies became likevvife of no manner of 
fervice. Thus it is, that fuch a number of laws 


. + In a conftituticn inferted in the law of the Lombards, hook 
i.tit. 55. ^31. 
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xxvur their authority, without our being able to tell 
Chap. 19. the precife time in which it was loft ; they fell 
into oblivion, and we cannot find any others that 
were fubftituted in their place. 

Such a nation had no need of written laws; hence 
its written laws might very ealily fall into difufe. 

If there happened to be any difputes between 
two parties, they had only to order a frngle com- 
bat. For this no great knowledge or abilities were 
requifite. 

All civil and criminal a£):ions are reduced to 
fads. It is upon thefe fads they fought ; and 
])Ot only the fubftance of the affair, but likewife 
the incidents and imparlances were decided by 
(■) Chap, combat, as Beaumanoir (M obferves, who produces 

61. nag. r t • n * 

309 and leveral initances. 

I find that towards the commencement of 
the third race, the junfprudence of thofe times 
related entirely to perlbnal quarrels, and was go- 
verned by the point of honour. If the judge 
was not obeyed, he infifted upon fatisfadion from 
('‘)Char- perfon that contemned his authority. At 
ter of Bourges, if C") (the provoft had fummoned a per- 
the Fatfin ^nd hc refufed to come r his way of proceed- 
tiieye.r ing was, to tell him, “ I fent for thee^ and thou 
the coU “ didji not think it •worth thy while to come j I de- 
o^rdi ^land therefore fatisfaSion for this thy contempt’* 
mnce«. Upon which they fought. Lewis the Fat reformed 

S Chi- (’)• 

ter of The cuftom of legal duels prevailed at (“) Or- 

YoTng.Tn leans, even in all demands of debt. Lewis the 
tbero'" declared, that this cuftom fliould take 

of place only whea the demand exceed five fous. 
o^i-dinaft. q-jjij ordinance was a local law i for in St. Lewis’s 

vCS» 

time 
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time (") it was fufficicnt that the value was more ®xviu 
more than twelve deniers. Beaumanoir (“) heard Chap. »o. 
a gentleman of the law affirm, that formerly there 
had been a bad cuftom in France, of hiring anon-,chap. 
champion for a certain time to fight their bat-j^jf**^' 
ties in all caufes. This fliews that the 
of judiciary combats muft have had at that time a Beau- 
prodigious extent.' 

pag. 203, 

CHAP. XX. 

Origin of the Point of Honour. 

W E meet with inexplicable enigmas in the 
codes of the laws of the Barbarians. The 
law of ('’) the Frifians allows only half a fou in(p) Addi- 
compofition to a perfon that had been beaten withj'°J*^'j’* 
a Hick; and yet for ever fo fmall a wound itiemari, 
allows more. By the Salic law, if a freeman**'" 
gave three blows with a flick to^ another freeman, 
he paid three fous ; if he drew blood, he was pu- 
nilhed as if he had wounded him with fleel, and 
he paid fifteen fous : thus the punilhment was 
proportioned to the greatnefs of the wound. The 
law of the Lomb,ards ("J) eftablilhed different com-('')Bookii 
pofitions for one, two, three, four blows ; and fo^'*‘ ^ 
on. At prefent, a Angle blow is equivalent to a 
hundred thoufand. 

The coriflitution of Charlemain inferred in the 
law (') of the Lombards, ordains, that thofe who (O Book*, 
were allowed the trial by combat, ftiould fight**'"*’^*^" 
with baftons. Perhaps this was out of regard to 
the* clergy j or probably, as the ufage of legal 
duels gained ground, they wanted to render them 
X 2 I'els 
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xxviir fanguinary. The capitulary of * Lewis the 
Chap. *0. Debonnaire, allows the liberty of chufing to fight 
either with the fword or bafton. In procefs of 
time none but bondmen fought with the baf- 
C)See ton ('). 

Beauina- Here I fee the firft rife and formation of the 

noir,chap. 

64. pag. particular articles or our point of honour. The ac- 
cufer began with declaring in the prefence of the 
judge, that fuch a perfon had committed fuch an 
aftion ; and the accufed made anfwer, that he 
(>) Ibid, lied (‘) ; upon which the judge gave orders for 
the duel. It became then an eftabliflied rule, that 
whenever a perfon had the lye given him, it was 
incumbent on him to fight. 

B^^uma Upon a man’s declaring he would ('} fight, he 
noir, chap. could not afterwards depart from his world-, if he 
*5- did, he was condemned to a penalty. Hence this 
rule enfued, that whenever a perfon had engaged 
bis word, honour forbad him to recal it. 

Gentlemen -f- fought one another on hojfeback, 
and armed at all points ; villains J fought on foot, 
and with ballons. Hence it followed that the baf- 
ton was looked upon as the inftrument of infults 
and affronts ; 1| becaufe to ftrike a man with it, 
was treating him like a villain. 

None but^villains fought with their § faces un- 
covered fo that none but they could receive a blow 


* Added to the Salic law in 819. 

+ See in regard to the arms of the combatants, Bcaumanoir 
chap. 61, pag. 308 and chap. 64, pag. 3x8. 

X Ibid, chap. 64. pag. 32S. See alfo the charters of S. Aubin 
of Anjou, quoted by Galland, pag. 263. 

II Among the Romans it was not infamous to be beaten with 
a liick, lege tSius fuflium. De its qui notantur infa 7 nia, 

§ 1 hey had only the balbon and buckler. Bcaumanoir, chap 
^4. pag. 328^ 

ca 
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On the face. Therefore a box on the ear became 
an injury that mult be expiated with blood, be- chap. ao*. 
caufe the perfon who received it, had been treated 
as a villain. 

The feveral people of Germany were no lefs (en- 
fible than we, of the point of honour 5 nay, they 
were more lb. Thus the moll diftant relations* 
took a very confiderable lhare to themfelves in 
every affront, and on this all their codes are found- 
ed. The law (*) of the Lombards ordains, that,S®«*^** 
whofoever goes attended with fervants to beat a 
man by furprife, in order to load him with 
lhame, and to render him ridiculous, Ihould pay 
half the compofition which he would owe if 
he had killed him( 0 } and if through the fame (»)Booki. 
motive he tied or bound him, he would pay three ***’ ** 
quarters of the fame compofition. 

Let us then conclude that our forefathers were 
extremely fenfible of affronts but that affronts 
of a particular kind, fuch as being llruck with 
a certain inflrument on a certain part of the body, 
and in a certain manner, were as yet unknown to 
them. All this was included in the affront of 
being beaten, and in this cafe the proportion of 
the excefs confticuted the greatnefs of the outrage. 

CHAP, XXL 

A new RpJleSiion upon the Point of Honour 
among the Germans. 

"Ft was a great infamy^ fays Tacirus (*), among {^)De 
■* the Germans for a perfon to leave his buckler be- 
hind him in battle ; for which reafon many after a rum. 
misfortune of this kind have dejlroysd themfelves. 

, X 3 Thus 
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Thus the ancient Salic law (*) allows a compofi- 
tion of Sfteen fous to any perfon that had been in- 
jurioufly reproached with having left his buckler 
behind him. 

When Charlemain * amended the Salic law, he 
allowed in this caie no more than three juus in 
compofition. As this prince cannot be fufpefted 
of having had a defign to enervate the mili- 
tary difeipline ; it is manifeft that fuch a change 
was owing to that of arms, and that from this 
change of arms a great number of ufages derive 
their origin. 


CHAP. XXII. 

Of the Manners relative to judicial Combats. 

O U R connexions with the fair fex are founded 
on the pleafure of enjoyment ; on the 
happinefs of loving and being beloved ; and like- 
wife on the ambition of pleafing the ladies, bccaufe 
they are the beft judges of feme of thofe things 
which conftitiite perfonal merit. This general de- 
fire of pleafing produces gallantry, which is not 
love itfelf, but the delicate, the volatile, the per- 
petual diflembler of love.. 

According to the different circumftances of every 
country and age, love inclines more to one of thofe 
three things than to the other two. Now I main- 
tain, that the prevailing fpirit at the time of our 
judicial combats, muft naturally have been that of 
gallantry. 

* We have both the ancient law and that which Avas amended 
hy this prince. 


I find 



OF LAWS. 


3 ” 

I find in the law of the Lombards (^), that ® ® ® * 
if one of the two champions was found to have chap. »». 
any magic herbs about him, the judge order- 
ed them to be taken from him, and obliged § n. 
him to fwear he had no more. This law'could be 
founded only on the vulgar opinion ; it was fear, 
the fuppofed contriver of fuch a number of inven- 
tions, that made them imagine this kind of pref- 
tiges. As in the fingle combats, the champions 
were armed at all -points ; and as with heavy arms, 
both of the offenfive and defenfive kind, thofe of 
a particular temper and force were of infinite 
advantage ; the notion of fome champions hav- 
ing inchanted arms, muft certainly have turned 
the brains of a great many people. 

Hence arofe the marvellous fyftem of chivalry. 

The minds of all forts of people quickly imbibed 
thefe extravagant ideas. Then it was they had 
the romantic notions of knight-errants, necro- 
mancers, and of fairies, of winged or intelligent 
horfes, of invilible or invulnerable men, of magi- 
cians who concerned ihemfelves in the birth and 
education of great perfonages, of inchanted 
and difinchanted palaces, of a new world in the 
midft of the old one, the ulual courfe of na- 
ture being left only to the lower clafs of man- 
kind. 

Knight-errants ever in armour, in a part of the 
world abounding with callics, forts, and robbers, 
placed all their glory in punilbing injuftice, and in 
protefting weaknefs. Hence our romances are 
full of gallantry founded on the idea of love 
joined to that of ftrength and proteftion. 


X a. 


Such 
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Such was the original of gallantry, when they 
formed the notion of an extraordinary race of 
men, who at the light of a virtuous and beauti- 
ful lady in diftrefs, were inclined to cxpofe them- 
felves to all hazards for her fake, and to en- 
deavour to pleafe her in the common adions of 
life. 

Our romances flattered this defire of pleafing 
and communicated to a part of Europe that fpirit 
of gallantry, which we may venture to affirm was 
very little known to the ancients. 

The prodigious luxury of that immenfe city 
Rome encouraged fenfible pleafurcs. The tran- 
quility of the plains of Greece gave rife to ten- 
der * and amorous fentiments. The idea of 
knight - errants, protestors of the virrue and 
beauty of the fair-fex, was produdive of gal- 
lantry. 

This fpirit was continued by the cuftom of 
tournaments, which uniting the rights of valour 
and love, added ftill a confiderable importance to 
gallantry. 


CHAP, xxiir. 

OJ" the Code of Laws on judicial Combats, 

OOME perhaps will have a curiofity to fee this 
^ abominable cuftom of judiciary combat reduced 
to principle, and to find a code of fuch extraordi- 
nary laws. Men, though reafonable in the main, 
reduce their very prejudices to rule. Nothing was 
more contrary to good fenfe, than thofe combats : 
and yet when once this point was laid down, a kind 
♦ See the Greek romances of the midi^le a^e, 

of 



of prudential management was ufed in carrying it ^xvin 
into execution. Chap. 4 . 

In order to be thoroughly acquainted with the 
jurifprudence of thofe times, it is neceffary to read 
with attention the regulations of St. Lewis, who 
made fuch great changes in the judiciary order. 
Defontaines was cotemporary with that prince : 
Beaumanoir wrote after * him j and the reft lived 
fince his time. We muft therefore look, for the 
ancient pradlice in the amendments that have been 
made of it. 


CHAP. XXIV. 

Rules ejlablijlded in the judicial Combat. 

W HEN there happened (') to be fevcral ac*(c) Beau- 
cufer.s, they were obliged to agree among 
themfelves that the adlion might be carried on by 40. 
a fingle profeciuor ; and if they could not agree, 
the pcrfon before whom the adtion was brought, 
appointed one of them to profecute the quarrel. 

When (‘‘) a gentleman challenged a villain, hef*') ibid, 
was obliged to prefent himfelf on foot with buck- 
ler and bafton j but if he came on horfeback, and 
armed like a gentleman, they took his horfe and 
his arms from him ; and ftripping him to his 
Ihirt, they compelled him to fight in that condition 
with the villain. 

Before the combat the (°) magiftrates ordered (') ibjd. 
three banns to be publilhed. By th? firft the rela- 
tions of the parties were commanded to retire; 
by the fecond the people were warned to be filent; 

^nd the third prohibited the giving any alfiilance 

♦ In thp year 
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xxviir cither of the parties, under fevere penalties j 
Chap, *4. nay, even on pain of death, if by this afliftance 
either of the combatants fliould happen to be 
vanquiflied. 

(f) Beau. The officers belonging to the civil magiftrate (0 
chap^'e^ gtiarded the lift or inclofure where the battle was 
pag. 330! fought; and in cafe either of the parties declared 
himfelf defirous of peace, they took particular 
notice of the adtual ftate in which things flood at 
that very moment, to the end that they might be 
reftored to the fame fituation, in cafe they did not 
(•J Ibid, come to an accommodation (®). 

When the pledges were received either for a crime 
or for falfe judgment, the parties could not make 
up the matter without the confent of the lord : and 
when one of the parties was overcome, there could 
be no accommodation without the permiffion of 
the count *, which had feme analogy to our let- 
ters of grace. 

But if it happened to be a capital crime, and the 
lord, corrupted by prefents, confented to an ac- 
commodation ; he was obliged to pay a fine of 
fixty livres, and the right f he had of pu- 
nifhing the malefa^or devolved to the count. 

There were a great many people incapable either 
of offering, or of accepting battle. But liberty 
was given them in trial of the caufe to chufe a 
champion ; and that he might have a ftronger 
intereft in defending the party, in whofe behalf 

• The great vafTals had particular privileges. 

f Beaumanoir, chap. 64. pag. 330. fays, he loft his jurifdic- 
tion : thefe words in the authors of thofe days have not a general 
lignification, but a fignification limited to the alfair in queftion* 
Dtfontaines, chap, ai.art 29. 


he 
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he appeared, his hand was cut oflf if he loft the ^yjjj 
battle*. ehap..^: 

When capital laws were made in the laft century 
againft duels, perhaps it would have been fufficient 
to have deprived a warrior of his military capa- 
city, by the lofs of his hand i nothing in general 
being a greater mortiBcation to mankind than to 
furvive the lofs of their charafter. 

When ('*) in capital cafes the duel was fought ('O Beau, 
by champions, the parties were placed where they 
could not behold the battle ; each was bound pag- sjo* 
with the cord that was to be ufcd at his execution, 
in cafe his champion was overcome. 

The perfon overcome in battle, did not always 
lofe the point contefted *, if, for inftance ('), 
fought on on imparlance, he loft only the im- pag. 309! 
parlance. 


CHAP. XXV. 

Of the Bounds prefcribed to the Cujiom of judi^ 
dal Combats. 

W HEN pledges of battle had been received 
upon a civil affair of fmall importance, the 
lord obliged the parties to withdraw them. 

If a fa< 5 t was notorious ('*) ; for inftance, if a f 
man had been affaffmated in the open market- pag. 308. 
place, then there was neither a trial by witneffes, 
nor by combat •, the judge gaye his decifion from =39- 
the notoriety of the fa<ft. 

When the court of a lord had often determined 

• This cuftom, which we rreet with in the capitularies, wa® 
ilill fubfifting at the time of Beaumanoir. See chap. 6i. pag. 
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taines^ 
chap. 22. 
art. 24. 
(r) Ibid 
chap. 63. 
pag. 321. 
(«) Ibid. 


(•) Ibid. 


(P) Ibid, 
pag* 3^3- 


after the fame manner, and the ulage was thus 
known (>), the lord refufed to grant the parties the 
privilege of duelling, to the end that the ufages 
might not be altered by the different fuccefs of 
the combats. 

They were not allowed to infift upon duelling 
but for C") themfelves, for fome onfc belonging to 
their family, or for their liege lord. 

When the accufed had been acquitted ("), an- 
other relation could not infift on fighting him j 
otherwife difputes would never be terminated. 

If a perfoii appeared again in public, whole re- 
lations, upon a fuppofition of his being murdered, 
wanted to revenge his death ; there was then no 
room for a combat : the fame may be faid (®) if 
by a notorious ablence the faft was proved to be 
impoffible. 

If a man who had been mortally wounded, 
had difculpated before his death the perfon accufed, 
and named another, they did not proceed to a 
duel 1 but if he had mentioned nobody, his decla- 
ration was looked upon only as a forgivenefs on 
his death-bed ; the profecution was continued, 
and even among gentlemen they could make war 
againft each other. 

When there was a war, and one of their rela- 
tions had given or received pledges of* battle, the 
right of war ceafed ; for then it was thought that 
the parties v/anted to purfue the ordinary courfc of 
juft'ice •, therefore he that continued the war would 
have been fentenced to repair ail damages. 

Thus the pradtice of judiciary combat had this 
advantage, that it was apt to change a general 
into a particular quarrel, to reftore the courts of 

judicature 
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judicature to their authority, and to reduce to a 
civil ftate thofe who were no longer governed butch»p. * 5 *. 
by the law of nations. 

As there are an infinite number of wife things 
that are managed in a very foolifti manner ; fo 
there are many foolifli things that are very wifely 
conduced. 

When a man (^) who was appealed of a crime, (i) Beau- 
vifibly (hewed, that it had been committed by the 
appellant himfelf, there could be then no pledges pag- 3*4* 
of battle i for there is no criminal but would pre- 
fer a duel of uncertain event to a certain pu- 
nilhment. 

There were no duels (') in affairs decided by ar-(r) ibid, 
biters, nor by ecclcfiaftic courts : nor in cafes re- P“S- 3»5- 
ladng to womens dowries. 

A womatty fays Bcaumanoir, cannot fight. If a 
woman appealed a perfon without naming her . 
champion, the pledges of battle were not ac- 
cepted. It was alfo requifite that a woman fhould 
be authorized (‘) by her baron, that is, by her 
hufband) co appeal \ but fhe might be appealed 
without this authority. 

If either the appellant, or the (•) appellee were ( ) ibid, 
under fifteen years of age, there could ^ no com- pag^’jxj! 
bat. I'hey might order it, indeed, in difputes re- 
lating to orphans, when their guardians or truftccs have Kik! 
were willing to run the rifle of this procedure. 

The cafes in which a bondman was allowed to 
fight, are, I think, as follows. He was allowed 
to fight another bondman ; to fight a freedm.m, 
or even a gentleman, in cafe they were a[)- 
pellants j but if he was the appellant (“) 
iclf^ the others might refufe to fight ; and even p ‘jVz. 

0 the 
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the bondman’s lord h'ad a right to take him 
out of the court. The bondman might by his 
lord’s charter (*) or by ufage, fight with any 
freeman ; and the church ^ pretended tliis right 
for her bondmen, as a mark of refped: f due to 
her by the laity. 

CHAP. XXVI. 

Of the judiciary Combat between one of the 
Parties^ and one of the Witnejfes, 

B EAUMANOIR informs us (’') that a per- 
fon who faw a witnefs going to fwear againft 
him, might elude the lecond, by telling the 
judges, that his adveifaries produced a falfe and 
flandering witnefs ; and if the witnefs was willing 
to maintain the quarrel, he gave pledges of bat- 
tle. They troubled themfelves no farther about 
the inqueft ; for if the witnefs was overcome, it 
was decided, that the party had produced a falfc 
witnefs, and he loft his caufe. 

It was neceflary the fecond witnefs Ihould be pre- 
vented from fwearing ; for if he 1iad made his 
atteftation, the affair would have been decided by 
the depofition of two witnefles. But by ftaying 
the fecond, the depofition of the firft witnefs was 
of no manner of life. 

The fecond witnefs being thus rejedted, the 
party was not allowed to produce any others, but 
he loft his caufe j in cafe, however, there had 

• Habeart bellandi ct teflifitandi licentiam, Charter of Lewis 
the Fat, in the }ear iitS. 
t Ibidem. 


I 


been 



OF LAWS. 


319 


been no pledges of battle, he might produce 
other witnelTes. Chap. * 6 . 

Beaumanoir obferves (*), that the witnefs mightK*) Chap, 
fay to the party he appeared for, before he 
his depofition : I do not care to fight for your 
quarrel, nor to enter into any debate ; but if you 
are willing to ftand by me, I am ready to tell the 
truth. The party was then obliged to fight for 
the witnefs, and if he happened to be overcome, 
he did not lofe his caufe *, but the witnefs was 
rejected. 

This, I believe, was a limitation of the ancient 
cufiom *, and what makes me think fo, is, that we 
find this ufage of appealing the witnefies, eftabilhed 
in the laws of the (*) Bavarians and C") Burgun-WTifciS. 
dians without any reftridions. Oyrit ^s* 

I have already made mention of the conllitution 
of Gundebald, againfi; which Agobard f and 
S. Avitus J made fuch loud complaints. “ When 
“ the accufed (fays this prince) produces witnejfes 
“ to fwear that he has not committed the crime, the 
** accufer may challenge one of the witnejfes to a com- 
“ bat •, for it is very juft, that the perfon who has 
“ offered to fwear, and has declared that he was 
“ certain of the truth, fhould make no difficulty to 
“ maintain it." Thus the witnefies were de- 
prived by this king of every kind of fubterfuge to 
avoid the judiciary combat. 


• Blit if the battle was fou::ht by champions, the champion 
that was overcome had his hand cut otf. 

+ Letter to Lewis the Debonnaiie. 

X Life of S. Avitus. 


c ri A p. 
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CHAP, xxvir. 

Of the judicial Combat between one of the Par- 
ties, and one of the Lord" s Peers. Appeal of 
Jalfe Judgment. 


Book 
XXVIII. 
Cbap. 17 
(«) Beau- 
inanoir, 
chap. 2. 
pag. 22* 


Ibid, 
chap. 6i« 
pag. 312. 
andch.67 
pag. jj8. 


(*) Book s 
chap* 15. 


(9 Beau- 
fiianoir, 
chap. 6r. 

pag- 3*0- 

and 311. 
and chap. 
67 pag. 
337 . 


A s the nature of judicial combats was to ter- 
minate the affair tor ever, and was incompa*f 
tible with (') a new judgment, and new profecu- 
tions i an appeal, fuch as is eflablifhed by the Ro* 
man and Canon laws, that is, to a fuperior court; 
in order to rejudge the proceedings of an inferior; 
was a thing unknown in France. 

This is a form of proceeding to which a warlike 
nation, entirely governed by the point of honour, 
was quite a ftranger ; and agreeably to this very 
fpirit, the fame methods C*) were ufed againft the 
judges, as was allowed againfl; the parties. 

An appeal among the people of this nation was 
a challenge to fight with arms, a challenge decided 
by blood, and nut by an invitation to a paper quar- 
rel, the knowledge of which was deferred to fuc- 
ceeding ages (‘). 

Thus S. Lewis in his inflitutions, fays, that art 
appeal includes both felony and iniquity. Thus 
Beaumanoir tells us, that if a vaflal (J) wanted to 
make his complaint of an outrage committed 
againft him by his lord, he was firft obliged ta 
denounce that he quitted his fief ; after which he 
appealed to his lord paramount, and offered 
pledges of battle. In like manner the lord re- 
nounced the homage of his valTal, if he appealed 
him before the count. 


A vaffal 
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A vaiTal to appeal his lord of falfe judgment. Book 
^as telling him, that his fentence was unjuft and chfp!»r! 
malicious : now, to utter fuch words againft his 
lord, was in fome meafure committing the crime 
of felony. 

Hence; inftead of bringing an appeal of falie 
judgment againft <he lord, who appointed and di- 
rcfted the court, they appealed the peers of whoni 
the court itfelf was formed : by which means they 
avoided the crime of felony ; for they infulted 
only their peers, with whom they could always 
account for the affront. 

It was a very (*) dangerous thing to appeal the (^) Beau, 
peers of falfc judgment. If the parry waited till 
judgment was pronounced, he was obliged to fight page si?, 
them all ("), when they offered to make good ('■) Ibid, 
their judgment. If the appeal was made before 
all the judges had given their opinion, he was 
obliged to fight all who had agreed in their judg* 
ment. To avoid this danger, it was ufual to 
petition the lord (‘) to direifl that each peer fhould ( ) ibid, 
give his opinion out loud •, and when the firft had pjg|!’.V4* 
pronounced, and the fcc.md was going to do the 
famci the party told him that he was a liar, a 
knave, and a flanderer, and then he had to fight 
only with that peer. 

Defontaines * would have ir, that before an ap- 
peal was made of falfe judgment, it was cuf- 
tomary to let three judges pronounce ; and he does 
not fay, that it was neceffary to fight them all 
three, much lefs that there was any obligation to 
fight all thofe who had declared themfelves of the 

* Chap. 12. art^ i, lo, and ii* he fays only, that each of them 
was allowed a fmall tine, 

‘VoL. II. Y fame 
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fame opinion. Thele differences arife from this, 
that ther^ were few ufages exadly in all parts the 
fame ; Beaumanoir gives an account of what palled 
in the .county of Clermont ■, and Defontaines of 
what was pradifed in Vermanduis. 

When (‘‘) one of the peers had declared that 
he would maintain the judgment, the judge or- 
dered pledges of battle to be given, and likewife 
took fecurity of the appellant, that he would 
maintain his appeal. But the peer who was ap- 
pealed gave no fecurity, becaufe he was the lord’s 
valTat, and was obliged to defend the appeal, or 
to pay the lord a fine of fixty livres. 

If the (') appellant did not prove that the 
judgment was falfe, he paid the lord a fine of fixty 
livres, the fame fine ( ") to the peer whom he had 
appealed, and as much to every one of thofe who 
had openly confented to the judgment. 

When a perfon violently fufpeded of a capital 
crime, had been taken and condemned, he could 
make no appeal (") of falie judgment : for he would 
always appeal either to prolong his life, or to 
get an abfolute difcharge. 

If a perfon (®) faid that the judgment was falfe 
and bad, and did not ofier to make his words 
good, that is to fight, he was condemned to a fin^f 
fix fous, if a gentleman ; and to five fous, if a bond- 
man, for the tnjurious expreffions he had uttered. 

The judges or peers () who were overcome, 
forfeited neither life nor limbs j but the perfon 
who appealed them was punifhed with death, if it 
happened to be a capital crime *. 

This 

* See Defontaines, ebap. zi. art. 11 and n. and following, 

ivbo 
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This manner of appealing the .peers of falfe xiviir* 
judgment, was to avoid appealing the lord 
felf. !f (*') the lord had no peers, or had not 2 inanoir, 
fufficient number, he might, at his own expence, jtV. 
hire t peers of his lord paramount ; but thefe peers Dct n. 
Were not obliged to pronounce judgment if they 
did not like it ; they might declare, that they 
were come only to give their opinion : in that 
particular cafe if, the lord himfclf pronounced fen- 
tence as judge ) and if an appeal of talfe judg- 
ment was made againft him, it was his bufinets 
to ftand the appeal. 

If the lord happened ( ) to be fo very poor as ( ) ibid, 
not to be able to hire peers of his paramount, or 
if he negledled to afk for them, or the paramount ** 
refufed to give them, then as the lord could not 
judge by himlelf, and as no body was obliged to 
plead before a tribunal where judgment could not 
be given, the affair was brought before the lord 
paramount. 

This, I believe, was one of the principal caufes 
of the reparation between the jurifdiffion and the 
iief, from whence arofe that maxim of the French 
lawyers, 7ht fief is one thing, and the jurifdiSlioH 
another. For as there was a vaft number of peers 
who> had no fubordinate vaffals under them, they 
were incapable of holding their court ; all affairs 
were then brought before their lord paramount, and 

who diftinguifhes the cafes In which the appellant of falfe judg- 
ment lofes his life, the point contefted, or only the Imparlance. 

t The count was not obliged to l^nd any. fieauinanoir, chap. 

^7. P- 337* 

t No body can pafs judgment in hit court, fayirBeaumanoiri 
chap. ^7, p. 336 and 337. 

Y 2 


they 
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. the loft the privilege of pronouncing judgment^ be» 

Chap. * 7 . ciufc they had neither power nor will to claim it. _ 
(r)Difon.' All the peeers (') who had agreed to the judg- 
inent, were obliged to be prcfent when it was pro- 
Md *\ that they might follow one another, and 

fay Tes to the pcrfon who, wanting to make an 
appeal of falfe judgment, alked them whether they 
(») Ibid, followed ; for Defontaincs fays (*), that it is an 
affair of court efy andloy ally, and there is no fucb thing 
as evafion or delay. From hence, I imagine, -arofe 
the cuftom ftill followed in England, of obliging 
the jury to be all unanimous in their verdidl in 
cafes relating to life and death. 

Judgment was therefore given according to the 
opinion of the majority : and if there was an equal 
divifion, fentence was pronounced, in criminal 
cafes, in favour of the accufed ; in cafes of debt, 
in favour of the debtor ; and in cafes of inherit- 
ance, in favour of the defendant. 

(<) Chap, Defontaines obferves (*), that a peer could not 
**• 37. excufe himfelf by faying that he would not fit in 

court if there were only four *, or if the whofe 
number, or at leaft the wifeft part, were not pre- 
fent. -This is juft as if he were to fay in the 
heat of an engagement, that he would not affift 
his lord, becaufe he had not all his vaflals with 
him. But it was the lord’s bufinefs to caufe his 
court to be rcfpcded, and to chufe the braveft and 
moft knowing of his tenants. This I mention in 
order to ftiew the duty of vaftals, which was to 
fight and to give judgment *, and fuch indeed was 
this duty, that to give judgment was all the fame 
as to fight. 

* Thu number at leaft was necelTary. Defontaines, chap si. 
4Ut« 

6 It 
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It was lawful for a lord who went to law with Book 
his vaflal in his own court, and was call, to ap- 
peal one of his tenants of falie judgment. But as 
the latter owed a refpef): to his lord for the fealty 
he had vowed, and the lord on the other hand 
owed benevolence to his vaflal for the fealty ac- 
cepted ; it was cuftomary to make a diflindion 
between the lord’s affirming in general, that the 
judgment (“) was falfe and unjuft, and imputing (u) Beau- 
perfonal ( ) prevarications to his tenant. In the 
former cafe, he affronted his own court, and in page 317* 
fome meafure himfelf, fo that there was no room 
for pledges of battle. But there was room in the 
latter, becaufe he attacked his vaflal’s honour ; and 
the perfon overcome was deprived of life and pro- 
perty, in order to maintain the public tranquility. 

This diftiniftion, which was ncceflary in that par- 
ticular cafe, had afterwards a greater extent. Beau- 
manoir fays, that when the appellant' of falfe 
judgment attacked one of the peers by perfonal 
imputation, battle enfued *, but if he attacked 
only the judgment, the peer appealed was at li- 
berty (') to determine the difpute either by battle, p) Beau- 
or by law. Blit as the prevailing fpirit in Beau- 
manoir’s time was to reftrain the ufage of judicial pag^ss?* 
combats, and as this liberty which had been grant- 
ed to the peer appealed, of defending the judg- 
ment by combat or not, is equally contrary to 
the ideas of honour eftablifhcd in thofe days, and 
to the obligation the vaflal lay under of defending 
hiS^'lord's jurifdi(ftion ; I am apt to think that 
this diftini^ion of Beaumanoir’s was'^owing to a 
niw regulation among the French. 

Y 3. 


I would 



Book 
• xxvni. 
Chap. 27. 


(y) Dcfon- 

t^ines, 

chap. 


(a) Ibid. 
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I would not have it thought, that' all appeals 
of falfe judgment were decided by battle j ip fare4 
with this appeal as with all others. The readep 
may recoiled the exceptions mentioned in the 7 
chapter. Here it was the bulinefs of the fipperiof 
court CO examine whether it ^as proper to withr 
draw the pledges of battle or not. 

There could be no appeal of falfe judgment 
againft the king’s court ; becaui'e as there was no 
one equal to the king, no one cou}4 appeal him ; 
and as the king had no fuperior, none fuuld ap- 
peal from his court. 

This fundamental regulation, which was necef- 
fary as a political law, diminiihed alfo as a civjl 
law the abufes of the judicial proceediftgs of thofe 
times. When a lord was afraid (*) that his court 
would be appealed of falfe judgment, or perceived 
that they were determined to appeal ; jf juftice 
required , there (hould be no appeal, he might pe- 
tition for peers from the king’s court, who could not 
be appealed of falfe judgment. Tlius king Philip, 
fays Defontaines ('), fent his whole council to judge 
an affair in tke court of the Aht)ot of Corbey. 

If the lord could not have judges from the king, 
he might remove his court into the king’s, if he 
held immediately of him : but if there were inter- 
mediate lords, he had recourfe to his paramount, 
femoving from one lord to another, till he came 
to the fovereign. 

Thus notwithftanding they had not in thofe days 
neither the practice or even the jdea of our mot^rp 
appeals, ye^ they had recourfe to the king, who 
ytas the fource from whence all thofe rivers dowed, 
^nd the fea intq which they returned. 


AP, 
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CHAP. XXVIII. 

Of the Appeal of Default of Jufice. 

T H E appeal of default of iuftice was when the Book 

1 * YWITT 

court of a particular lord deferred, evaded, 
or refufed to do juftice to the parties. 

During the time of our princes of the 
race, though the count had fcveral offices under capitulary 
him, their perfon was fubordinate, but not their 
jurirdiftion. Thefe officers in their court-days, 
affixes, or placit a, gave judgment in the laft reffirt p.., 97 , and 
as the count himfelf j all the difference confided 
in the divifion of the jurifdicfion. For inftance, added to 
the count had (') the power of condemning 
death, of judging of liberty, and of the reftitution t>ard3, 
of goods, which the centenarii had not. art. 3 .*" 

For the fame reafon there were higher caufes C*) (•') Third 
referved to the king ; namely, thofe which diredly ©f theyear 
concerned the political order of the date. Such *»?-.art. 3 . 
were the difputes between bifliops, abbots, counts, buU^us, 
and other grandees, which were detertnined by P-497* 
the king, together with the great vaffals *. 

What fome authors have^ advanced namely,’ 
that an appeal lay from the count to the king’s 
commiffary or Mijfns Dotninkus^ is hot well ground- (,.) see the” 
ed. The count and the Mijfus had an equal jurif- 
diftion (') independent of each other : The whole the Bail, 
difference was that the Mtjfus held his Placita 
or affixes four months ih the year, and the count the Lom- 
the other eight. 

If a perfon who had been condemned at an af- ait 3. 

4> ^ ( ) Third 

• Cum fidelibus^ Capitulary of Lewis the Pious, edition of pttulary 
Baluztujf p. 6157. of the year 

Y 4. fixe,*‘*-“''‘-»‘ 



THE SPIRIT 


32^ 

Book fize ’i', demanded to have his caufe tried over again; 
rh»P *g! and was afterwards caft, he paid a fine of fifteen 
fous, or received fifteen blows from the judges whq 
had decided the afifair. 

'When the counts or the king*s commiflaries did 
not find themielves able to bring the great lords 
to reafon, they made them give bail or fecurity f, 
that they would appear in the king’s court : this 
was to try the caufe, and not to rejudge it. I 
find in the capitulary of Metz a law by which 
the appeal of falfe judgment to the king’s court is 
efiablifhed, and all other kinds of appeal are pro- 
feribed and punilhed. 

If they refufed to fubmit to the judgment of 
the IherifFs J, and made no complaint, they were 
imprifoned till they had fubmirted : but if they 
complained they were conduced upder a proper 
guard before the king, and the affair was examined 
in his court. 

There co\ild be hardly any room then for an 
appeal of default of juftice. For inftead of its 
being ufual in thofe days to complain, that the 
counts and others who had a right of holding 
p Seethe afiizes, were not exa(5f in difeharging this duty } (^) 
the Lora ^ general cornplaint that they were tooex- 

aft. Hence we find fucli numbers of ordinances, 
which the counts and all other officers of juftice 
art. »z. are forbid to hold |heir afjiies above thrice a 

• riadtum. 

+ Tnis appearf by the formulas, charters, and the capitularies. 

} In the year 757, ed tion of Baiuzius^ page 180. art. 9 and lo*^ 
and the Synod apud Vernas in the year 7551 art. 59* edition of 
Baluziust page 175. Th^efe tv 9 o capitularies were made under king' 
Pcpjn^ 

^ 11 1 he officers under the count, Scabini* 

year 
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year. It was not fo neceflary to chaftife their in- Boor 
^olence, as to check their aftivity. 

But,’ after an inBnite number of petty lord- 
fliips had been formed, and different degrees of 
yaffalage eftablifhed, the negleft of certain vaf- 
fals in holding their cpurts gave rife to this 
kind of appeal * j efpecially as very confiderable 
proBts accrued to the lord paramount from the 
ieveral Bnes. 

As the cuftom of judici 1 combats gained every 
day more ground, there were places, cafes, and times, 
in which it was difficult to aflTemble the peen, and 
confequently in which juftice was delayed. The 
appeal of default of juftice was therefore intro- 
duced, an appeal that has been often a remarkable 
. aera in our hiftory ; becaufe moft of the wars of 
thofe days were imputed to a violation of the po- 
litical law } as the caufe, or at leaft the pretence 
of our modern wars, is the infringment of the 
law of nations. 

Beaumanoir {*') fays, that in cafe of default of C") Chap, 
juftice, battle was not allowed : the reafons are jl^***®’ 
thefe, I. they could not challenge the lord, be- 
caufe of the refpe«ft due to his perfon ; neither 
could they challenge the lord’s peers,, becaufe the 
cafe was clear, and they had only to reckon the 
days of the fummons, or of the othftr delays ; 
there had been no judgment palled, confequently 
there could be no appeal of falfe judgment : in 
fine, the crime of the peers offended the lord as 
well as the party, and it was againft rule that 

* There are inftances of appeals of default of juftice fo early as 
the time of Philip Auguftus. 


there 
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x;onn Qiould be battle between the lord and hU 
Cimp. »8*. pef rs. 

(') Beau But /«\ (},g (default was proved by witncfles 

chap 6i. before the fupenor court •, the witneiies might be 
P®g' 3*5- challenged, and then neither the lord nor his court 
were offended. 

In cafe the default was owing to the lord’s te* 
nants or peers by deferring juftice or by evading 
judgment after paft delays, then thefe peers were 
appealed of default of juftice before the para- 
C) Dffon mount } and if they were caft, they (*') paid a 
chap*»i. to their lord. The latter could not give 
art. * 4 . them any affiftance ; on the contrary, he feized 
their fief till they had each paid a fine of fixty 
livres. 


2 . When the default was owing ro the lord, 
which was the cafe whenever there happened not 
to be a fufficient number of peers in his court to 
pafs judgnhent, or when he had not afiembled his 
tenants or appointed fomebody in his room to 
afiemble them, an appeal might be made of the 
default before the lord paramount ; but then the 
(i}ibid. party (') and not the lord was fummoned, becaufe 
3*. refpedt due to the latter. 

The lord demanded to be tried before the para- 
mount, and if he was acquitted of the default, 
the caufe was remanded to him, and he was like- 


('")Bmu- wife paid a fine of (“) fixty livres. But if the 


manoir, 
chap 61. 

pag.3i». 

(' ) Defon< 
taines. 


default was proved, the penalty (") infiiifted on him 
was to lofe the trial of the caufe, which was to be 
then determined in the fuperior court. And in- 


chap. 21 . deed, the complaint of default was made with no 

art. 20. , . * 

othtr view. 


3- If 
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3 , If the lord was fued * in his own court, Book 
which never happened but upon difputes relative 
fo the fief>, after letting all the delays pafs, the 
lord himfelf (") was fummoned before the peers in (’) 
the fovereign’s name, whofe permilTion v/as necef- '**“*^‘ 
fary on that occafion. The peers did not make 
the fummohs in their own name, becaufe they 
could not fummon their lord, but they could fura- 
mon (’’) for their lord. (i>)D^fon- 

Sometimes {') the appeal of default of juftice chap ii. 
was followed by an appeal of falfe judgment, 
when the lord had caiifed judgment to be pafled, manoir, 
notwithftanding the default. . 

The vaflal f who had wrongfully appealed his 
lord of default of juftice, was fentenced to pay a 
fine according to his lord’s pleafure. 

The inhabitants of Gaunt f) had appealed the (') 
earl of Flanders of default of juftice before the chap. 61. 
king, for having delayed to give judgment in his P*S- 3'*- 
pwn court. Upon examination it was found, that 
he had ufed fewer delays than even the cuftom of 
the country allowed. They were therefore re- 
manded to him ; upon which their effeds to the 
value of fixty thoufand livres were feized. They 
returned to the king’s court in order to have the 


♦ This was the cafe in the famous difference between the lord 
pf Nele and Joan couiuel'b of Flanders, under the reign of 
Lewis VIII. He fued her in her own court of Flanders, ai)d 
Aimmoned her to give judgment within forty days, and after- 
wards appealed in default of jultice to the king’s court. She an- 
fwered, he fhould be judged by his peers in Flanders. The king's 
court determined that he fhould not be remanded, andtluat the 
countefs fhould be fummoned. 

t Beaumanoir, chap. 6i. pag. 312. But he that was neither 
tenant nor vafTal to the. lord, paid only a fine of lixty livrts. 
Ibid. 

fine 
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Bocfc fine moderated i but it was decided that the earl 
“po** even upon more 

if he pteafed. Beaumonair was prefent at thofe 
' judgments. 

. 4. In other difputes which the lord might have 
with his vafial, in refpcdl to the body or honour 
of the latter, or to goods that did not belong to 
the fief, there was no room for an appeal of de- 
fault ot juftice i becaule the caufe was not tried 
in the lord’s court, but in that of the para- 
(s> Chap, mount : vaffafs, fays Defontaines ( ), having no 
*» »r*JS* power to give judgment on the body of their 
lord. 

1 have been at fome trouble to give a clear idea 
of thofe things, which are fo obfeure and con- 
fv.f d in ancient authors, that to difentangle them 
Irom the chaos in which they were involved, may 
be reckoned a new difcovery, 

CHAR XXIX. 

E^och of the Rtign of St. Lewis. 

S T. Lewis abolilhed the judicial combats in all 
the courts of his demefne, as appears by the 
(') he pubhfhed on that account, and (“) 
(u)Boolci. by the inftttuticns. 

aDd*7.*and' But he did not fupprefs them in the courts of 
book 2. his * barons, except in the cafe of appeal of falfc 
andn. judgment, 

A vafial could not appeal the court of his lord 
of faife judgment, without demanding a judicial 
combat againft the judges who had pronounced 

• appears every where in the inftitutions> and Beau- 
iBanoir> chap, 6t. pag. 309, 

fentence. 
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fentence., But St. Lewis (') introduced tKe prac- Booc 
tice of appealing of falfe judgment without fight- cbap. 
ing, a change that- may be reckoned a kind of (*) ^'>*1- 
revolution. book i. 

He declared (^), that there Ihould be no appeaHj'^P-J^ 
of falfe judgment in the lordfliips of his dernefne, 2, chap, 
becaufe it was a crime of felony. If it was a kind 
of felony againft the lord, by a much ftronger '^ook 
reafon it was felony againft the king. But he*^*'^**' 
confented they might demand an amendment (')( )>bid. 
of the judgments pafted in his courts; not be- chap. 
caufe they were falfe or iniquitous, but becaufe 
they did fome prejudice ('“). On the contrary, he ,5. 
ordained, that they (hould be obliged to make 
appeal of falfe judgment againft the coarts of ihecb^p.?*. 
baro^s (^), in cafe of any complaint, 

It was not allowed by the inftitutions, as wect»ap.J5. 
have already obferved, to bring an appeal of falfe 
judgment againft the courts in the king’s de- 
mcl’nes. They were obliged to demand an amend- 
ment before the fame court : and in cafe the bailiflf 
refufed the amendment demanded, the king gave 
leave to make an appeal {') to his court; or ra- (Oiwa. 
ther interpreting the inftitutions by themfclves, 
prefent him ('*) a requeft or petition. ( ')ibid. 

With regard to the courts of the lords, St. 
by permitting them to be appealed of falfe judg- 
ment, would have the caufe brought * before the 
royal tribunal, or that of the lord paramount, 
not ('’) to be decided by duel, but by witaeffrs, * 

anti book 

^ But if they wanted to tippeal without falfifying the jndg- *-^hap, 

ment# the appeal was -not admitted, .laftirutiuns., book a, cb, ■ S- 

^ ^ iicauma- 

ji^\r,cban 

• L 

purfuant s*- 
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Book, purfuant to a certain form of proceeding, the rule's 
which he laid down in the inftitutions (^). 

(f)Book I. Thus, whether they could falfify the judg- 
an/3.*’*’ tncnt, as in the court of the barons; or whether 
they could not falfify,. as in the court of his de- 
rnefne, he ordained, that they might appeal, with- 
out the hazard of a duel. 

(')Chap. Defontaines ( ) gives us the two firft examples 

which they proceeded thus with- 
out a legal duel : one, in a caufe tried at the court 
Jof St. Quintin, which belonged to the king’s de- 
mefne ; and the other, in the court of Ponthieu, 
where the count, who was prefent, oppofed the an- 
cient jurifprudencc ; but thefc two caufes were de- 
cided by law. 

Here, perhaps, it will be afked, why St. Lewis 
ordained for the courts of his barons a different 
form of proceeding from that which he had efta- 
bliffied in the courts of his demefne ? The reafon 
is this : when St. Lewis made the regulation for 
the courts of his demefnes, he was not checked 
or confined in his views : but he had meafures to 
keep with the lords who enjoyed this ancient pre- 
rogative, that caufes fhould not be removed from 
their courts, unlefs the party was willing to ex- 
pofe himfelf to the dangers of an appeal of falfe 
judgment. St. Lewis preferved the ufage of this 
appeal but he ordained, that it Ihould be made 
without a judicial combat, that is, in order to 
render the change more infcnfible, he fuppreffed the 
thing and continued the terms. 

This regulation was not univerfally received in 
(ft) Chap, the courts of the lords. Beaumanoir ('’) fays, that in 
309.*^*^’ time there were two ways of trying caufes ■, one 

according 
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according to the king’s eftabliflimenf, and the 
other purfuant to the ancient practice •, that the Chap. j?. 
lords were at liberty, to follow which way they' 
pleafed ; but when they had pitched upon one in 
any caufe, they could not afterwards have recourfe 
to the other. He adds (‘), that the count of(’)Chap. 
Clermont followed the new pradice, whilft his 509^^' 
vaffals kept to the old one ; but that it was in 
his power to re eftablifh the ancient pradice when- 
ever he pleafed, otherwife he would have lefs au- 
thority than his vaffals. 

It is proper here to obferve, that France was 
at that time ('‘) divided into the country of the H See 
king’s demefne, and that which was called the noir, De- 
country of the barons, or the baronies j and, to fomaines. 

1 ■'r ri r ^ T • and the In- 

make ufe or the terms of St. Lewis s iniiitutions, nitutions, 
into the country under obedience to the king, and g^ap.Vo, 
the country out of- his obedience. When the n.is.and 
king made ordinances for the country of his°^^*‘*’ 
demefne, he employed his own fingle autho- 
rity. But when he publifhed any ordinances 
that concerned alfo the country of his barons, 
thefe were * made in concert with them, or fealed 
and fubferibed by them : otherwife the barons re- 
ceived or refufed them, according as they feemed 
, conducive to the good of their baronies. The 
rear-vaflals were upon the fame terms with the 
great- vaffals. Now the iniiitutions were not made 

* See the ordinances at the beginning of the third race, in the 
colledtion of Lauriere, efpecially thofe of Philip Auguftus, on 
ecclefiaftic jurirdidlion ; that of Lewis VIII. concerning the Jewij 
and the charters related by Mr. Brdflel; particularly that of 
Sr. Lewis, on the leafe and recovery of lands, and the feodal ma- 
jority of young women, tom, a. book 3. pag. 35, and ibid. The 
ouHnance of Philip Auguftua, pag. 7. 

with 
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B o OK with the confent of the lords, though they regil- 
Cbap. 30. matters which to them were of great im- 

and 31. portance : but they were received only by thofe whd 
believed they would redound to their advantage. 
Robert, fon of St. Lewis, received them in his 
county of Clermont; yfec his vaflals did not think 
proper to conform to this praiftice. 


CHAP. XXX. 
Obfervations on Appeals. 


I Apprehend that appeals, which were challenges 
to a combat, muft have been made immediate- 
ly on the fpot. If the party leaves the court witb- 
(i> CKap. out appealing, fays Beaumanoir ('), he lofes bis ap- 


33- pag. 
€27. ibid. 
Chap. 63. 
pag. 312. 
(ra) See 
the Infti- 
tutions of 
St. Lewis, 
book 2. 
chap. 15. 
the Ordi- 
nance of 
Cha. VIL 
in the year 

J453- 
(n) Chap. 
21. ai't. 

21 and 22. 

( )Book I. 
chap. 1 36. 
(r) Chap. 
2. art. 8. 


peal, and the judgment jiands good. This conti- 
nued ftill in force, even after all the rcftridionS 
of (“) judicial combat. 

CHAP. XXXI. 

^he fame Subjell continued. 

I 'HE villain could not bring an appeal of falle 
judgment againft the court of his lord. This 
we learn from Defontaines ("), and is confirmed 
moreover by the inftitutions (°). Hence Defon- 
taines ('') fays, between the lord and bis villain there 
is no other judge but God. 

It was the cuftom of judicial combats that de- 
prived the villains of the privilege of appealing 
their lord’s court of falfe judgment. And fo true 
is this, * that thofe .villains *, who by charter or 

' cuftom 


• Defontaines, chap. .21.' art, 7. This article and the of 
the aad chapier of the Lime author, have been hitherto very ill 

explained* 
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tudoili had a right to fight, had alfo the privilege 
of appealing their lord’s court of falfe judgment, chap. ju 
even though the peers who tried them were *1* 
gentlemen; and Dcfor-taines (') propofes expedi-i c) Chap, 
ents to gentlemen, in order to avoid the fcandal **' *‘^*' '^* 
of fighting with a villain, by whom they had been 
appealed of falfe judgment. 

As the practice of judicial combats began to 
decline, and the ufage of new appeals to be in- 
troduced, it was reckoned unfair that freemen 
ihould have a remedy againrt the injufiice of the 
court of their lords, and the villiins fliould not; 
hence the parliament received their appeals all the" 
fame as thofe of freemen. 


CHAP, xxxir.' 

*Tfie fame Subject continued, 

W HEN an appeal of falfe judgment was 
brovTght againfi; the lord’s court, the lord 
appeared in perfon before his paramount, to de- 
fend th^* judgment of his court. In like man- 
ner () in the appeal of default of juftice, theDbefon. 
parry fummoned before the lord paramount, chap.**, , 
brought his lord along with him, to the end, that^'os* 
if the .default was not proved, he might recover his 
jurifdidlion. 

In piotefs of time as the pradUce obferved in 
Xhofe two particular cafes, was become general, 


explained. Defontaines does liot oppofe the judgment of the 
lord to that of the gentleman, becaufe it was the fame thing j 
but he oppol'es tne common villain to him who had the privilege 
of fighting 

+ Gentlemen may be always appointed judges. Defontaincs, 
Chap. II. ait. 48. 

Voi,. II. Z by 
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xxvin introduiftion of all forts of appeals, it 

Chap. feemed very extraordinary that the lord fliould 
be obliged to fpend his whole life in ftrange tri- 
bunals, and for other people’s affairs. Philip of 
(•) Tnthe Valois (’) Ordained, that none but the bailiffs Ihould 
year 1332. fummoned j and when the ufage of appeals 
became ftill more frequent, the parties were 
obliged to defend the appeal ; the fadl * of the 
judge became that of the party. 

(0 See 1 took notice that in the (') appeal of default 

chap. 30. juftice, the lord loft only the privilege of hav- 

ing the caufe tried in his own court. But if the 
(“) Beau- lord himfelf was fued as party (“), which was be- 
^ap^'si. coiTie a very common pradice he paid a fine 
pag- S'* of fixty livr.es to the king, or to the paramount, 
nibid. before whom the appeal was brought. From 
thence arofe the ufage, after appeals had been 
generally received, of fining the lord upon the 
amendment of the fentence of his judge ; an ufage 
which iafted a long time, and was confirmed by 
the ordinance of Roufillon, but fell, at length, to 
the ground, through its own abfurdity. 

CHAP, xxxiir. 

T/ie fame SubjcSi continued. 

I N the pradice of judicial combats, the perfon 
who had appealed one of the judges of falfe 
()•) Defon- judgment, might iofe his (’’) caufe by the combat, 
ch'ir’ti. could not poftibly gain it. And indeed the 
art 14 . parry who had a judgme.it in his favour, ought 


* the firuation of things Tn Boutillier’s time, who lived in 
the }ear 1402. Somme rurale^ book i. p. 19 and 20.. 


HOC 
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rtot to have been deprived of it by another man’s 
aft. The appellant, therefore, who had gained Ci>»p. jj, 
the battle was obliged to fight likewife againft the 
adverfe party : not in order to know whether the 
judgment was good or bad (for this judgment was 
out of the cafe, being reverfed by the combat) but 
to determine whether the demand was jult or 
not ; and it was on this new point they fought. 

From thence proceeds our manner of pronouncing 
decrees. The court annuls the appeal ; the court 071- 
nuls the appeal^ and the judg 7 nent againft which the 
appeal was brought. In effeft, when the perfon 
who had made the appeal of falfe judgment, hap- 
pened to be overcome, the appeal was reverfed ; 
when he proved viftorious, both the judgment and 
the appeal were reverfed : then they were obliged 
to proceed to a new judgment. 

This is fo far true, that when the caufe was tried 
by inquefts, this manner of pronouncing did not 
take place : withefs what M. de la Roche Flavin (' jW o^the 
fays, namely, that the chamber of inquefts could notment»of 
life this form at the beginning of its creation. book^J 

chap. 16, 

CHAP. XXXIV. 

In what manner the Proceedings at Law became 
J'ecret. 


T^UELS had introduced a public form of pro- 
ceeding, fo that both the attack and the de- 
fence were equally known. The witneJfeSy fays Beau- 
manoir (“), ought to give their tejiitnonp in open court. ( ) chap; 

Boutillier’s commentator fays, he had learnt of 
ancient praftitioners, and from fome old manu- 
feript law books, that criminal procefles were an- 

Z 2 ciently 
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ciently carried on in public, and in a form not 
very different from the public judgments of the 
Romans. This was owing to their not know- 
ing how to write ; a thing in thpfe days very 
common. The ufage of writing fixes the ideas, 
and preferves the fecret ; hut when this ufage is 
laid afide, nothing but the notoriety of the pro- 
ceeding is capable of fixing thofe ideas. 

And as uncertainty * might eafily arife in refpeft 
to what had been tried by vafifals, they could 
therefore refrefli their memory every time they held 
a court, by what was called proceedings on re- 
cord f. In that cafe it was not allowed to chal- 
lenge the witnefles to combat •, for then there 
would be no end of difputcs. 

In procefs of time a lecret form of proceeding 
was introduced. Every thing before had been 
public every thing now became fecret ; the in- 
terrogatories, the informations, the re-examina- 
tions, the confronting of witnefles, the opinion 
of the attorney-general 3 and this is the prefent 
pradtice. The firft form of proceeding was fuit- 
able to the government of that time, as the new 
form was proper to the government fince eftab- 
lilhed. 

Boutillier’s commentator fixes the epoch of this 
change to the ordinance in the year 1539. I am 
apt to believe that the change was made infen- 
libly, and palled from one lordlhip to another, in 
proportion as the lords renounced the ancient* form 
of judging, and that derived from the inftitutions 

* As Beaiimanoir fays, chap. 39. pag. 209. 

t They proved by witnefles what had been already donc^ 
faid^ or decreed in court. 
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St. Lewis was improved. And indeed, Beau- xxvni 
manoir fays ( '), that witnefles were publicly heard Chap. 35.* 
only in cafes in which it was allowed to give^j^ p^gP' 
pledges of battle: in others, they were heard in *1*. 
iecret, and their depofitions were reduced to writ- 
ing. The proceedings became therefore fecret, 
when they ceafed to give pledges of battle;* 

CHAP. XXXV. 

Of the Cojls. 

I N former times no one was condemned in the 
temporal courts of France to the payment of 
cofts (‘j. The party call was fufficiently punilhed C) ^efon- 
by pecuniary fines to the lord and his peers. From his coun- 
the manner of proceeding by judicial combat, 
followed that the party condemned and deprived of and s. .and 
life and fortune, was punilhed as much as he could 
be : and in the other cafes of the judicial combat, chap^ 35. 
there were fines fometimes fixed and fometimeStions.'book 
dependant on the difpofition of the lord, which 
were fyfficient to make people dread the confe- 
qucnces of fuits. The fame may be faid of caiifes 
that were not decided by combat. As the lord 
had the chief profits, fo he was alfo at the chief 
expence, either to alTemble his peers, or to enable 
them to proceed to judgment. Befides, as dif- 
putes were generally determined on the fpot, and 
without that infinite multitude of writings which 
afterwards followed, there was no neceflity of al- 
lowing cofts to the parties. 

7 'he cuftom of appeals naturally introduced that 
of giving cofts. Thus Defontaines (‘‘) fays, that (<<) Chap, 
when they appealed by written law, that is when 

Z 3 they 
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xxvni followed the new laws of St. Lewis, they 
Chap, 3i. gave cofts but that in the ufual cuftom, which 
did not permit them to appeal without falfifying 
the judgment, no cofts were allowed They ob- 
tained only a fine, and the pofleffion for a year 
and a day of the thing contefted, if the caufe was 
remanded to the lord. 

But when the number of appeals increafed from 
the new facility of appealing * j when by the fre- 
quent ufage of thofe appeals from one court to 
another, the parties were continually removed 
from the place of their refidence ; when the new 
method of proceeding multiplied and perpetuated 
the fuits ; when the art of eluding the very jufteft 
demands was refined ; when the parties at law 
knew how to fly only in order to be followed ; 
when adlions proved deftrudlive, and pleas eafy 
when the arguments were loft in whole volumes of 
writings when the kingdom was filled with mem- 
bers of the law, who were ftrangers to jufticc j 
when knavery found encouragement from mean 
pradlitioners, though difcountenanced by the law *, 
then it was neceflary to deter litigious people by 
the fear of cofts. They were obliged to pay cofts 
for the judgment, and for the means tfiey had emr 
ployed to elude it. Charles the Fair made a 

(<) Tn the general ordinance on that fubjecft ('). 
year 1324. 

^ At prefent when they are fo inclined to appeal^ fays Bqu« 
tillfer, Somme ruraU^ book i* tit, 3. pag. 16, 


chap, 
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CHAP. XXXVI. 

Of the public Profecutor. 

A S by the Salic, Ripuarian, and other barba- 

rous laws, crimes were punilbed with pecu- chap. 36. 
niary finf^s •, they had not in thofe days, as we 
have at prefent, a public officer who has the care of 
criminal profecurions. And indeed, the iflue of 
all caufes being reduced to the reparation of da~ 
mages, every profecution was in fome meafure 
civil, and might be managed by any one. On 
the other hand, the Roman law had popular 
form for the profecution of crimes, which were 
inconfiftent with the office of a public profecutor. 

The cuftom of judicial combats was no lefs op- 
pofite to this idea-, for who is it that would chufe 
to make himfelf every man’s champion againft all 
the world ? 

I find in the colleftion of formulas, inferred by 
Muratori in the laws of the Lombards, that under 
our princes of the fecond race there was an advo- 
cate for the public * profecutor. But whoever 
pleafes to read the entire colledfion of thclc for- 
mulas, will find that there was a total difference 
between luth officers and thofe we now call the 
public profecutor, our attorney-generals, our king’s 
foliicitors, or our follicitors for the nobility. The 
former were rather agents to the public tor the 
management of political and domeftic affairs, 
than for the civil. And indeed we did not find 
in thofe formulas that they were intrufted with 
criminal profecutions, or with caufcs relating to 

* A ivocatus ds parte pu 'dtcdo 

Z4 


minors, 
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v-win ^0 churches, or to the condition of perj* 

Chap. 36. funs. - 

1 fjiid that the eftabliOiment of a public profe- 
cutor v/as repugnant to the ufage of judicial conj- 
bats. I find noiwithftandmg, in one of tholie for- 
mulas, an advocate for the public pi ofecutor, whp 
had the liberty to fight. Muratori has placed it 
(f) See jufl after the conllitution (‘^) of Henry I. fi'ir 
thisronfti jj Yvas made. In this conllitution it is laid, 

this for- “ That if any man kills his father, his brother^ 
the'i«\>iid other relations, he lhall lofe thtir 

voiume^of** fuccelfion, which lhall pafs to the other rcla- 
rian? of “ tions, and his own lhall go to the exchequer.’* 
Italy, pag, jiJqvv it was jn fuina for the fuccellion which had 
' devolved to the exchequer, that the advocate for 
the public profecutor, by whom its rights were 
defended, had the privilege of fighting : This 
leL'w^'of within the general rule. 

Muiatori, We fee in thofe formulas the advocate for the 
on^’the^ public piofecutor proceeding againft (*) a perfon 
of cb *** a robber, but had not brought him 

leinain, before the count 3 againll another ('‘) who had raif- 

O'" tumult againll the count; 
§ 78. " againft (0 another who had laved a man’s life 
(•>) An- whom the count had ordered to be put to death ; 
wuU.ibid. againft ('‘) the advocate of fome churches, whom 
P®S' *7* the count had commanded to bring a robber bc- 
pag.'^io4. otieyed ; againft (') another 

('')ibid. who had revealed the king’s fecrct to ftrangers; 
P®g 9 S- againft (“) another who with open violence had 
88.^*’’**' attacked the emperor’s commiflary againft (“) an- 
(">) Ibid, other who had been guilty of contempt to the etn- 
P»g- 98* ptror’s referipts, and he was profecuted either by 
pag. 13Z. emperor s advocate, or by the emperor him- 

felf 3 
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lelf i againfl. (“) another who refufed to accept of 
the prince’s coin •, in fine, this advocate fued for chap, j6. 
things, which by the law were adjudged to 
exchequer muia.ibid. 

But, in criminal caufes, we never meet with 
the advocate for the public profecutor; not evcnP^^s-^'37- 
where duels are ufed ; (’) not even in the cafe ofpag 4j. 
incendiaries -, (’) not even when the judge is kill 
ed (’) on his bench ; not even in caufes relating p'g. icg. 
to the conditions of perfons (‘), to liberty and 
flavery (“). (“fibid. 

Thefe formulas are made, not only for the laws^'**' 
of the Lombards, but likewife for the capitularies 
added to them ; fo that we have no reafon to 
doubt of their giving us the pradlice obferved 
with regard to this fubjedl under ,our princes of 
the fecond race. 

It is obvious that thefe advocates for a public pro- 
fecutor niuft have ended with our fecond race of 
kings, in thefametnanneras the king’s commiflioners 
in the provinces; becaufe there were no longer any 
counts in the provinces to hold the aflizes, a'nd of 
courfe there were no more of thofe officers, whole 
principal fundkion was to fupport the authority of 
the counts. 

As the ufage of combats was become more fre- 
quent under the third race, it did not allow of 
any fuch thing as a public profecutor. Hence 
B ' tillier, in his Somme Rurale, fpeaking of the 
officers of judice, takes notice only of the bailiffs, 
the peers and Terjeants. See the inftitutions C‘)4'hap°°4*' 
and Beaumanoir (’') concerning the manner in and hook 
which profecutions were managed in thofe days. ^Tig. 

(>') Cjp. I. 

I find*"-'“ 
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I find in the laws * of James II. king of Ma- 
jorca, a creation of the king’s f attorney-ge- 
neral, with the very fame functions as are ex- 
ercifed at prefent by the officers of that name 
amongft us. It is manifeft that this office was 
not infticuted till we had changed the form of 
our judiciary proceedings. 

CHAP. XXXVII. 

In what manner the Injiitutions ^ St. Lewis 
fell into Oblivion. 

I T was the fate of the inftitutions, that their 
origin, progrefs, and decline, were comprifed 
within a very (hort period. 

I fliall make a few refledtions upon this fubjeft. 
The code we have now under the name ot St. 
Lewis’s inftitutions, was never defigned as a law 
for the whole kingdom, though fuch a defign is 
mentioned in the preface. This compilement is 
a general code, which determines all points re- 
lating to civil affairs, to the difpofal of property 
by will or otherwife, the dowries and advantages 
of women, and emoluments and privileges of 
fiefs, with the affairs reladve to the police, i3c. 
Now to give a general body of civil laws, at a 
time when each city, town or village had its cuf- 
toms, was attempting to fubvert in one moment 
all the particular laws then in force in every part 
of the kingdom. To reduce all the particular 

* See tliefe laws in the lives of the faints of the month of 
June, tom. 3. png 26. 

t flux ccnttvue nojlram facram curiam /efui teneatur, inflituatur 
qui fa^id caufas m tpja cuna promo^eat atque projequatur, 

6 cuftoms 
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cuftoms to a general one, would be a very incon- ® 
fiderate thing, even at prcfent when our princes chap. jyV 
find every where the moft paffive obedience. But 
if it be a rule that we ought not to change when 
the inconveniencies are equal to the advantages, 
much lefs (hould we change when the advan- 
tages are fmall and the inconveniencies imnienfe. 

Kow if we attentively confider the fituation which 
the kingdom was in at that time, when every 
lord was puffed up with the notion of his fo- 
vereignty and power, we Iball find that to at- 
tempt a general alteration of the received laws 
and cufioms, muft be a thing that could never 
enter into the heads of thofe who were then in 
the adminiftration. 

What I have been faying, proves likewife that 
this code of inftitutions was not confirmed in par- 
liament by the barons and magiftrates of the king- 
dom, as is mentioned in a manufcript of the town- 
fioufe of Amiens, quoted by Monf. Ducange (^). (>^) Preface 
We find in other manuferipts that this code was 

• L T • • uitutions* 

given by bt, Lewis in the year 1270, before he 
let out for Tunis. But this fadl is not truer than 
the other; for St. Lewis fet out upon that ex- 
pedition in 12 dp, as Monf. Ducange obferves : 
from whence he concludes, that this code might 
liave been publiflied in his abfence. But this, I 
fay, is impoffible. How can St. Lewis be 
imagined to have pitched upon the time of 
his abfence for tranfading an affair which would 
have been the feed of troubles, and miwht have 
produced not only changes, but revolution's? 
entejrprife of that kind had need, more ihia 

any 
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any othej*, of being clofely purfued, and could not 
be the work of a feeble regency, compofed moreover 
of lords, whofe intereft it was that it Ihould not 
fucceed. Thefe were Matthew abbot of St. Denis, 
Smon of Clermont count of Nelle, and in cafe of 
death Philip biOiop of Evreux, and John count 
of Ponthieu. We have feen above (*) that the 
count of Ponthieu oppoled the execution of a 
new judiciary order in his lordfhip. 

Thirdly, I affirm it to be very probable, that 
the code now extant is quite a different thing 
from St. Lewis’s inftitutions. It cites the infli- 
tutions, therefore it is a comment upon the 
inftitutions, and not the inftitutions themfelve?. 
Befides, Beaumanoir, who frequently makes men- 
tion of St. Lewis’s inftitutions, quotes only fome 
particular laws of that prince, and not this com- 
pilement. Defontaines ("j, tidao wrote in that 
prince’s reign, makes mention of the two firft 
times that his inftitutions on judicial proceedings 
were put in execution, as of a thing long fince 
cl'apfed. The inftitutions of St. Lewis were prior 
therefore to the compilement I am now fpeaking 
of, which in rigor, and adopting the erroneous 
prefaces inferred by fome ignorant perfons in that 
work, could not have been publifhed before the 
laft year of St. Lewis, or even not till after his 
death. 


CHAP. 
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CHAP, xxxviir. 

T/ie fame SubjcSi continued, 

W H A T is this compilement then which goes Boot 
at prefent under the name of St. Lewis’s 
inftitutions ? What is this obfcure, confufed, and 
ambiguous code, where the French law is con- 
tinually mixed with the Roman, where a legiflator 
fpeaks and yet we fee a civilian, where we find 
a complete digefl; of all cales and points of the ci- 
vil law ? To underftand this thoroughly, we mufi: 
transfer ourfelves in imagination to thofe times. 

St. Lewis feeing the abufes in the jurifprudence 
of his time, endeavoured to give the people a dif-' 
like to it : With this view he made feveral regula- 
tions for' the court of his demefnes and for thofe 
of his barons. And fuch was his fuccefs, that 
Beaumanoir ('), who wrote a little after the death 
of that prince, informs us, that the manner of 109. 
tryingcaufes which had been efiablifhed by St. Lewis, 
obtained in a great number of the courts of the 
barons. 

Thus this prince attained his end, though hia 
regulations for the courts of the lords were not 
defigned as a general law for the kingdom, but 
as a model which every on might follow, and 
would even find hi's advantage in it. He re- 
moved the bad praflice by (hewing them a 
better. When it appeared that his courts, 
and thofe of fome lords, had cholen a form of 
proceeding more natural, more reafonable, more 
comformable to morality, to religion, to the public 
tranquility, and to the fecurity of perfon and 

property i 
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property ; this form was foon adopted, and the 
other rejefted. 

To allure when it is ra(h to conftrain, to win 
by pleafing means when it is improper to exert au- 
thority, (hews the man of abilities. Reafon has 
a natural, and even a tyrannical fway ; it meets 
with refinance, but this very refiftance conftitutcs 
its triumph ; for after a fliort ftruggle it commands 
an intire fubmiflion. 

St. Lewis, in order to give a diftafte of the 
French jurifprudence, caufed the books of the 
Roman law to be tranOated; by which means they 
Were made known to the lawyers of thofe times.^ 
Defontaines, who is the oldeft * law writer we 
have, made great ufe of thofe Roman laws. His 
work is in' fome meafure a refult of the ancient 
French jurifprudence, of the laws or inftitutions 
of St. Lewis, and of the Roman law, Beauma- 
noir made very little ufe of the latter ; but he 
reconciled the ancient French laws to the regu- 
lation^ of St. Lewis. 

I have a notion therefore that the law book, 
known by the name of the inftitutions, was com- 
piled by fome bailiffs, with the fame defign as that 
of the authors of thofe two works, and efpecially 
of Defontaines. The title of this work mentions, 
that it is written according to the ufage of Paris, 
Orleans, and the court of Barony ; and the pre- 
amble fays that it treats of the ufages of the whole 
kingdom, and of Anjou, and of the court of 
B irony. It is plain, that this work was made 
lor Paris, Orleans, and Anjou, as the works of 

* He r^ys of bimfelf, in his prologue, Nus lui en prit onjuts 
mats cette chafe dont fay, 

Beaumanoir 
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Beaumanoire and Defontaines were framed for the 
counties of Clermont and Vermandois and as itchap. 3 $. 
appears from Beaumanoir, that divers laws of 
St. Lewis had been received in the courts of ba- 
rony, the compiler was in the right to fay, that 
his work * related alfo to thofe courts. 

It is manifeft, that the perfon who compofed this 
work, compiled the cuftoms of the country, together 
with the laws and inftitutions of St. Lewis. This 
is a very valuable work, becaufe it contains the an- 
cient cuftoms of Anjou, the inftitutions of St Lewis, 
as they were then in ufe *, and, in fine, the whole 
praftice of the ancient French law. 

The difference between this work, and thole of 
Defontaines and Beaumanoir, is, its fpeaking in 
imperative terms as a legiflator ; and this might 
be right, fince it was a medley of written cuftoms 
and laws. 

There was an intrinfic defeft in this compile- 
ment : it formed an amphibious code, in which 
the French and Roman laws were mixed, and 
where things were joined that were no way re- 
lative, but often contradictory to each other. 

I am not ignorant, that the French courts of 
vaflals or peers, the judgments without power of 
appealing to another tribunal, the manner of pro- 
nouncing fentence by thefe words, I condemn (0 infti- 
or, I abfolve, had fome conformity to the popu- 
Jar judgments of the Romans. But they madediap- 15. 

• Nothing fo vague as the title and prologue. At firft they 
are the culroms of Paris, Oilcans, and the court of Baiony } 
then they are the cuftoms of all their lay courts of the king- 
dom, and of the provoftftiips of France ; at length, they are 
the cuftoms of the whole kingdom, Anjou, and the court of 
JBarony, 
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Very little., ufe of that ancient jurifprudence ; thtf 
rather chofe that which was afterwards introduced 
by the cmpero', in order to regulate, limit, cof- 
refl:, and extend the French jurifprudence# 

CHAP. XXXIX. 

T/ie fame SubjeSl continued. 

T H E judiciary forms introduced by St. Lewis 
fell into difufe. This prince had not fo much 
Jn view the thing itfelf, that is, the beft manner 
of trying caufes, as the beft manner of fupply- 
ing the ancient pradlice of trial. The principal 
intent was to give a difrelifh of the ancient jurif- 
prudence, and the next to form a new one. But 
when the inconveniencies of the latter appeared, 
another foon fucceeded. 

The inftitutions of St. Lewis did not therefore 
fo much change the French jurifprudence, as they 
afforded the means of changing it ; they opened 
new tribunals, or rather ways to come at them. 
And when once the public had eafy accefs to the 
fuperior courts, the judgments which before con- 
ftituted only the ufages of a paiticular lordfhipj 
formed an univerfal digeft. By means of the in- 
flitutions, they had obtained general decifions, 
which were entirely wanting in the kingdom t when 
the building was finifhed, they let the fcaffold fall 
to the ground. 

Thus the inftitutions produced effedls which 
could hardly be expnftcd from a mafter piece of 
legiflation. To prepare great changes, fometimes 
whose ages are requifitc i the events ripen, and 
the revolutions follow. 
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The parliament judged irt the laft refort of Book 
almoft all the affairs of the kingdom. Before ('), 
it took cognizance only of difputes between the (o see Da 
dukes, counts, barons, bifhops, abbots, or be- 
tween the king and his vaflals rather in the re- of peers, 
lation they had to the political, than to the civil Laroche, 
order. They were foon obliged to render it per- 
manent, whereas it ufed to be held only a few chap. 3. 
times in a year : and, in fine, a great number 
were created, in order to be fufficient for the de- Pauius 
cifion of all manner of caufes. Emihus, 

No fooner was the parliament become a fixed 
body, than they began to compile its decrees. John 
de Monluc^ under the reign of Philip the Fair, 
made a colledion, which, at prefent, is known by 
the name of the Olim f regifters. 

CHAP. XL. 

In what manner the judiciary Forms were bor- 
rowed from the Decretals. 

B U T how comes it, fome will fay, that when 
the inftitutions were laid afide, the judicial 
forms of the canon law fliould be preferred to 
thofe of the Roman ? It was becaufe they had 
conftantly before their eyes the ecclefiaftic courts, ' 
which followed the forms of the canon law, and 
they knew of no court that followe^l thofe of the 
Roman law. Befides, the limits of the fpiritual and 
temporal jurifdidion were at that time very little 

* Other caufes were decided by the ordinary tribunals. 

f See the prefident Henaiilt’s excellent abridgment of the hiftory 
of France in the year 1313, 

VoL. II. A a 
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Book underftood •, there were (^) people * who fued in- 
018^4^ differently, and caufes that were tried indifferently, 
(i)Beau. in ei: her court. It feems (^) as if the temporal 
rnanoir, jurifdidion rcfcrved no other cafes exclufively to 

cn3P« 11*^ * 

p. 458. itfelf than the judgment of feudal matters f, and 
(s) Seethe of fuch crimes committed by laymen as did not 
eleventh relate to religion. For {’’) if on the account of 
conventions and contra 6 ts, they had occafion to 
noir. fue in a temporal court, the parties might of their 
(“) own accord, proceed before the fpiritual tribunals ; 
chap. li. and as the latter had not a power to oblige the 
temporal court to execute the fentence, they com- 
manded fubmiffion by means of excommunications. 
Under thofe circumftances, when they wanted to 
change the courfe of proceedings in the temporal 
court, they took that of the fpiritual tribunals, 
becaufe they knew it ; but did not meddle with 
that of the Roman law, by reafon, they were 
ftrangers to it : for in point of pradlice, people 
know only what is really praftifed. 


page 60. 


CHAP. LXI. 

F/ux and Refux of the ecclefafic and temporal 
JurifdiSiion, 

T H E civil power being in the hands of an 
infinite number of lords, it was an eafy 
matter for the ecclefiaftic jurifdidion to gain daily 

* Widows, croifes, See, Beaumanoir, chap. 11. pajge 5?. 

+ 1 he fpiritual tribunals had even laid hold of theS, under the 
pretext of the oath, as may be feen by the famous Concordat be- 
tween Philip Augullus, the clergy^ and the barons, which U to be 
found in the ordinances of Launere, 
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a greater extent. But as the ccclcfiaftic courts Book 
D XXVI IT 

weakened thofe of the lords, and contributed there- cbap. 41'. 

by to give ftrengrh to the royal jiirifdidfion, the 
latter gradually checked the jurifdidtion of the 
clergy. The parliament, which in its form of 
proceedings had adopted whatever was good and 
ufeful in the fpiritual courts, foon perceived no- 
thing elfe but the abufes which had crept into 
thofe tribunals *, and as the royal jurifdidion gained 
ground every day, it grew every day more capable 
of corre^ling thofe abufes. And indeed, they were 
intolerable : without enumerating them, I lhall 
refer * the reader to Beaumanoir, to Boutillier, 
and to the ordinances of our kings. I fhall men- 
tion only two, in which, the public intereft was, 
more direftly concerned. Thefe abufes we know 
by the decrees that reformed them v they had been 
introduced in the times of the darkefl. ignorance, 
and upon the breaking out of the firft gleam of 
light, they vaniflied. From the filence of the 
clergy it may be prefumed, that they forwarded 
this reformation: which, confidering the nature 
of the human mind deferves commendation. 

Every man that died without bequeathing a part 
of his eftate to the church, which was called dy- 
ing without confejfion, was deprived of the facta- 
ment, and of chriftian burial. If he died in- 
teftate, his relations were obliged to prevail upon 
che bilhop, that he would, jointly with them, 

* See Boutillier, Somme rurale, tit 9. what perfont are incapable 
of fuing in a temporal couit \ and Beaumanoir, chap. 11. page 56. 
and the regulations of Philip Auguftus upon this fubjedi ; as alio 
the regiilacion between Philip Auguftus, the clergy, and thc^ 
barops. 

A a 2 name 
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Book name proper arbiters, to determine what fum the 

"VYviir ^ ^ 

Oap. 41. dcccafed ought to have given, in cafe he had 
made a will. People could not lie together the 
firft night of their nuptials, or even the two fol- 
lowing nights, without having previoufly purchafed 
leave : thele, indeed, were the beft three nights to 
chufe ; for as to the others, they were not worth 
much. All this was redreffed by the parliament : 

( )inthe we find in the (‘) gloflary of the French law, by 
mTnfary^*' Rag^u, the dccrce which it publillied C') againft 
Executors, the bilhop of Amiens. 

i9th^of ^ return to the beginning of my chapter. When- 
March, ever we obferve in any age or government, the 
different bodies of the ftate endeavouring to increafe 
their authority, and to take particular advantages 
of each other, we fhould be often miftaken were 
we to confider their encroachments as an evident 
mark of their corruption. Through a fatality in- 
feparable from human nature, moderation in great 
men is very rare : and as it is always much eafier 
to pufh on force in the diredion in which it moves, 
than to flop its moment, fo in the fuperior clafs of 
the people, it is lefs difficult, perhaps, to find men 
extremely virtuous, than extremely prudent. 

The human mind feels fuch an exquifite pleafure 
in the exercife of power ; even thofe who are lovers 
of virtue are fo exceffively fond of themfelvcs, that 
there is no man fo happy, as not to have ftill rea- 
fon to miftruft his honeft intentions j and, indeed, 
our aftions depend on fo many things, that it is 
infinitely more eafy to do good, than to do it 
well. 


CHAP. 
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CHAP. XLII. 

^he Revival of the Roman Law, and the 
Refult thereof. Change in the Tribunals. 

U PON the difcovery of Juftinian’s digeft Book 
towards the year 1137, the Roman law f^em- 
ed to rife out of its afhes. Schools were then efta- 
bliflied in Italy, where it was publicly taught ; 
they had already the Juftinian code, and the JVtf- 
velU. I mentioned before, that this code had 
been fo favourably received in that country, as to 
eclipfe the law of the Lombards. 

The Italian doftors brought the law of Juftinian 
into France, where they had only * the Theo- 
dofian code ; becaufe Juftinian’s laws were not 
made f till after the fettlement of the Barbarians 
in Gaul. This law met with fome oppofition : 
but it flood its ground notwithftanding the ex- 
communications of the popes, who fupported (*) (0 Decre- 
their own canons, St. Lewis endeavoured to bring 
it into repute by the tranflations of Juftinian’s 
works, made according to his orders, which are ftill fffpeiuia. 
in manufcript in our libraries ; and I have already 
obferved, that they made great ufe of them in 
compiling the Inftitutions. Philip the Fair J or- 
dered the laws of Juftinian to be taught, only as 

* In Italy they followed Juftinian's code ; hence Pope John 
VJII in his conftitution publiflicd after the fynod ot'Troyes, makes 
mention of this code, not becaufe it was known in France, but 
becaufe he knew it himfelf ; and his conftitution was general, 
f This emperor’s code was publifhed towaids the year 530 . 

J By a charter in the year i jia, in favour of the univerfity of 
Orleans, quoted by Du Itllet, 

A a 3 written 
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written reafon, in thofe provinces of France that 
were governed by cuftoms ; and they were adopted 
as a law in thofe provinces where the Roman law 
had been received, 

I have already taken notice, that the manner of 
proceeding by judicial combat, required very lit- 
tle knowledge in the judges : difputes were de- 
cided according to the ufage of each place, and 
to a few Ample cuftoms received by tradition. 
In Beaumanoir’s time ('■) there were two different 
ways of adminiftering juttice ; in fome places they 
tried by peers *, in others by bailiffs : in follow- 
ing the former way, the peers gave judgment ac- 
cording to the prafticc of their court ; in the latter, 
it was the prodes hmims, or old men, who pointed 
out this famepraiftke to the bailiff f. This whole 
proceeding required neither learning, capacity, nor 
ftudy. But when the dark code of the inftitutions 
made its appearance j when the Roman law was 
tranflated, and taught in public fchools ; when 
a certain art , of procedure and jurifprudence be- 
gan to be formed ; when praditioners and civi- 
lians were feen to rife j the peers and the prodes 
homines were no longer capable of judging : the 
peers began to withdraw from the lords tribunals ; 
and the lords were very little inclined to affemble 
them *, efpecially as the new form of trial, inftead 
of being a folemn proceeding, agreeable to the no- 
bility, and interefting to a warlike people, was 

* Among the common people the bi^rghers were tried by 
burshers, as the feud 'tory tenants were tried by one another. 
See la Thaumafliere, chap. 19. 

t Thus all requefts began with thefe woids : Mylordjudge^ it is 
euftotnary that tnyour courts &c. as appears fiom the foi inula quoted 
by Boutilhefi Somme ruralsg book 4. tit. ai* 
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become a courie of pleading, which they neither Book 
underftood, nor cared to learn. The cuftom of 
trying by peers began • to be lefs ufed j that of 
trying by bailiffs to be more fo *, the bailiffs did 
not give ■f* judgment themfelves, they fummcd up 
the evidence and pronounced the judgment of the 
prodes homines s but the latter being no longer 
capable of judging, the bailiffs themfelves gave 
judgment. 

I’bis was effcfted fo much the eafier, as they 
had before their eyes the pradice of the ecclefiaftic 
courts V the canon and new civil law both con- 
curred alike to abolifh the peers. 

Thus fell the ufage hitherto conftantly ob- 
ferved in the French monarchy, that judgment 
fliould not be pronounced by a fingle perfon, as 
may be feen in the Salic laws, the capitularies, and 
in the firft {") law-writers under the third race. The («) Beau- 
contrary abufe, which obtains only in local jurif- g’, 
didions has been moderated, and in fome meafure page 336. 

and chap. 

61. page 

* The change was infenfible : we meet with trials by peers 315. and 
even in Boiuillier's time, wlio lived in the year 1402, which is 316. The 
the date of his will: He gives this formula book i. tit. 21. Inftituti- 
“ Sirejtige^ enmajufttce haute y moyenne^ bajp^y quej'at en tel Ueu^ ons, book 
“ eour plaidft baillis, heimmt feodaux fergeus.*' Yet nothing a.chap 15. 
but feodal matteis were tried any longer by the peers. Ibid, book 
I. tit. 1. page 1 6. 

+ As appears by the fornuila of the letters which their 
lord ufed to give them, quoted by Boutillier, Somme ruraU^ 
book 1. tJt 14. which is pioved likcwife by Beaumanoii, cullom 
of Beaiivoilis, chapj^jr i. of the bailiffs; they only dirc6led the 
proceedings, •* ^he haihff ts obliged in the preftnee of the peers to 
take donun the •words of thofe •who pleady and to ajk the partfies njuhe^ 

** iherth^ are •willing to have judgment given according to the reafons 
alledged} and if they Jayy yes^ my lord\ the bailiff ought to oblige 
the peers to give judgment*^' See alfo the InlVitutions of St. Lewis, 
book T. chap. 105. and book 2. chap. 15. “ Li Juge^Ji ne doit pas 
fatre le jugeme»t*\ 
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Book rcdreffed, by introducing in many places a judge’s 
cifap^^. deputy, whom he confults, and who reprefents the 
ancient prodes homines by the obligation the judge 
is under of taking two graduates, in cafes that 
deferve a corporal punifhment j and, in fine, it is 
become of no manner of elFeft by the extreme fa- 
cility of appeals. 

CHAP. XLIII. 

T’he fame Suhje6i continued. 

T hus there was no law to prohibit the lords 
from holding their courts themfelves ; none 
to abolilh the functions of their peers ; none to 
ordain the creation of bailiffs ; none to give them 
the power of judging. All this was cffedled in- 

fenfibly, and by the very neceflity of the thing. The 
knowledge of the Roman law, the decrees of the 
courts, the new digeft of the cuftoms, required a 
ftudy of which the nobility and illiterate people 
were incapable. 

(") It was The only (“) ordinance we have upon this fub- 
fntheyear j^^^s that which obliged the lords to chufe their 
bailiffs from among the laity. It is a miftake to 
look upon this as a law of their creation ; for it fays 
no fuch thing. Befides, the intention of the le- 
giflator is determined by the reafons affigned in 
the ordinance : to the end that the bailiffs may 
be pmijhed * for their prevarications , it is neceffary 
they be taken from the order of the laity. The im- 
munities of the clergy in thofe days are very well 
known. 


• ibi delinquantf fuperiores fui pojjlnt animadn/ertere in eofdem* 

We 
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Wc mufl not imagine that the privileges which Book 
the nobility formerly enjoyed, arid of which they 
are now diverted, were taken from them as ufurpa- 
tions : no, many of thofe privileges were loft 
through negleft, and others were given up, be- 
caufe as various changes had been introduced in 
the courfe of fo many ages, they were inconfiftent 
with thofe changes. 

CHAP. XLIV. 

Of the Proof by Witnejfes. 

T he judges, who had no other rule to go by 
than the ufages, inquired very often by wit- 
nefles into every caufe that was brought before 
them. 

The ufage of judicial combats beginning to de- 
cline, they made their inquefts in writing. But a 
verbal proof committed to writing, is never more 
than a verbal proof •, fo that this only increafed 
the expences of law proceedings. Regulations 
were then made which rendered moft of thofe in- 
quefts * ulelefs ; public regifters were eftablifhed, 
which afcertained moft fads, as nobility, age, le- 
gitimacy, and marriage. Writing is a witnefs 
very hard to corrupt the cuftoms were therefore 
reduced to writing. All this is very reafonable ; 
it is much eafier to go and fee in the baptifmal 
regifter, whether Peter is the fon of Paul, than 
to prove this fad by a tedious inqueft. When 
there are a great number of ufages in a country, 
it is much eafier to write them all down in a 

* See in what manner, age and parentage were proved, In- 
ftitutions, book i. chap, 71 and 73. 

code, 
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pooK code, than to oblige individuals to prove every 
Chap. 45. ufage. At length the famous ordinance was 
made, which prohibited' the admitting of the 
proof by witnefles, for a debt exceeding an hundred 
livres, except there was the beginning of a proof 
in writing. 


(p) Pro- 

log'ie to 
the cuf- 
tom of 
Beau- 
voifist 


C) Chap. 
12 . 


(r) Sec the 
collection 
of ordi- 
nances, by 
Lauriere% 


CHAP. XLV. 

Of the Cujioms of France. 

F rance, as we have already obferved, was 
governed by written cuftoms and the par- 
ticular ufages of each lordfliip conftituted the civil 
law. Every lordfhip had its civil law, according 
to Beaumanoir and fo particular a law, that 
this author who is looked upon as a luminary, 
and a very great luminary, of thofe times, fays, he 
does not believe that throughout th\ whole king- 
dom there were two lordfhips intirely governed by 
the fame law. 

This prodigious diverfity had a two-fold ori- 
gin. With regard to the firft, the reader may 
recolleft what has been already faid concerning it 
in the C) chapter of local cuftoms: and as to the 
fccond, we meet with it in the different events 
of legal duels; it being natural that a continual 
feriesof fortuituous cafes muft have been produftive 
of new ufages. 

Thefe cuftoms were preferved in the memory of 
old men; but infenfibly laws or written cuftoms 
were formed. 

I. At the commencement (') of the third race 
the kings gave not only particular charters, bu x 

likewife 



O F L A W S. ,gS3 

w > 

likewile general ones, in the manner above at- 
plained j fuch are the inftitutions of Philip Au- 
guftus, and thofe made by St. Lewis. In like 
manner the great vafTals, in concurrence with the 
lords who held under them, granted certain char- 
ters or eftabhftiments, according to particular dr* 
cumftances at the afiizes of their duchies or coun- 
ties : fuch were the aflize of Godfrey count of 
Brittany, on the divifion of the nobles ; the cuf- 
toms of Normandy granted by duke Ralph ; the 
cuftoms of Champagne, given by king Theobald ; 
the laws of Simon count of Montfort, and others. 

This produced fome written laws, and even more 
general ones than thofe they had before. 

2. At the beginning of the third race, almoft 
all the common people were bond men ; but there 
were feveral reafons which afterwards determined 
the kings and lords to infranchife them. 

The lords by infranchifing their bond-men gave 
them property *, it was neceflary therefore to give 
them civil laws, in order to regulate the difpofal 
of that property. But by infranchifing their bond- 
men, they likewife deprived themfelves of their 
property ; there was a neceflity therefore of re- 
gulating the rights which they referved to them- 
felves, as an equivalent for that property. Both 
thefe things were regulated by the charters of in- 
franchifementi thofe charters formed' a part of our 
cuftoms, and this part was reduced to writing. 

3. Under the reign of Lewis and of the fuc- 
ceeding princes, fome able praditioners, fuch as 
Defontaines, Beaumanoir, and others, committed 
the cuftoms of their bailiwics tO' writing* Their 

defigo 
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defign was rather to give the courfe of judicial 
proceedings, than the ufages of their time in re- 
ipect to the difpofal of property. But the whole 
is there, and though thefe particular authors have 
no authority but what they derive from the truth 
and notoriety of the things they fpeak of, yet 
there is no manner of doubt but they contributed 
greatly to the reftoration of our ancient French 
jurifprudence. Such was in thofe days our com- 
mon law. 

We are come now to the grand epocha. Charles 
VII. and his fucceflbrs caufed the different local 
cuftoms throughout the kingdom to be reduced to 
writing, and prefcribed fet forms to be obfervcd to 
their digefting. Now as this digefting was made 
through all the provinces, and as people came 
from each lordfhip to declare in the general af- 
fembly of the province the written or unwritten 
ufages of each place, endeavours were ufcd to ren- 
der the cuftoms more general, as much as pof- 
fible, without injuring the intcrefts of individuals, 
which were carefully * preferved. Thus our cuf- 
toms were charadterized in a three-fold manner ; 
they were committed to writing, they were made 
nnore general, and they received the ftamp of the 
royal authority. 

Many of thefe cuftoms having been digefted 
anew, feveral changes were made either in fup- 
preffing whatever was incompatible with the adtual 
praftice of the law, or ki adding feveral things 
drawn from this pradfice. 


• This was obferved at the digefting of the cuftoms of Berry 
and of Paris. See la ThaumaiTieie, chap. 3. 


Though 
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Though the common law is confidered amongfl: Book 
US as in fome meafure oppofite to the Roman, in- chap, 45. 
fomuch that thefe two laws divide the different ter- 
ritories ; it is notwithftanding true that feveral re- 
gulations of the Roman law entered into our cuf- 
toms, efpecially when they made the new di- 
gefts, at a time not very diftant from ours, 
when this law was the principal ftudy of thofe, 
who were defigned for civil employments ; at a 
time when it was not ufuai for people to boaft of 
not knowring what it was their duty to know, and 
of knowing what they ought not to know ; at a 
time when a quicknefs of underftanding was made 
more fubfervient towards learning, than pretending 
to, a profcllion ; and when a continual purfuit of 
amufements was not even the charadteriftic of wo- 
men. 

I ihould have been more diffufe at the end of 
this book •, and entering into the feveral details, 
fhould have traced all the infenfible changes, 
which from the opening of appeals, have formed 
the great Corpus of our French Jurifprudence. 

But this would have been ingrafting one large 
work upon another, I am like that antiquarian (‘) (») in the 
who fet out from his own country, arrived 
Egypt, caft an eye on the pyramids, and returned 
home. 
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BOOK XXIX. 

Of the Manner of compofing Laws, 

CHAP. I. 

Of the Spirit of a Legijlator. 

J Say it, and methinks I have undertaken this 
work with no other view than to prove it ; 
the fpirit of a legiflator ought to be that of 
moderation ; political, like moral evil, lying al- 
ways between two extremes. Let us produce an 
example. 

The fet forms of juftice are neceflary to li- 
berty } but the number of them might be fo great 
as to be contrary to the end of the very laws that 
eftablilhed them ; proccfles would have no end ; 
property would be uncertain ; the goods of one of 
the parties would be adjudged to the other with- 
out examining, or they would both be ruined by 
examining too much. 

The citizens would lofe their liberty and fe- 
curity j the accufers would no longer have any 
means to convift, nor the accufed to juftify them- 
felves. 

CHAP. II. 

The fame Subjedl continued. 

C ECILIUS, in Aulus Gellius (*), fpeaking 
of the law of the Twelve Tables, which per- 
mitted 
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mitted the creditor to cut the infoltrent debtor into Book 
pieces, juftifies it even by its cruelty, which * hin- j* 
dered people from borrowing beyond their ability 
of paying. Shall then the cruelleft laws be the 
bell? Shall goo^nefs confift in excefs, and all 
the relations of things be deftroyed ? 

CHAP. III. 

TAaf the Laws which feem to deviate from the 
Views of the Legi/latoTt are frequently agree- 
able to them. 

T H E law of Solon which declared thofe per- 
fons infamous who efpouled no fide in an in- 
furre£lion, feemed very extraordinary j but we 
ought to confider the circumftances in which Greece 
was at that time. It was divided into very fmall 
ftates : and there was reafon to apprehend, left in a 
republic, torn by inteftine divifious, the fobereft part 
Ihould keep retired, in confequence of which, 
things might be carried to extremity. 

In the feditions railed in thofe petty ftates, the 
bulk of the citizens either made or engaged in the 
quarrel. In our large monarchies, parties are 
formed by a few, and the people chufe to live 
quiet. In the latter cafe it is natural to call back 
the feditious to the bulk "of the citizens, and not 
thefe to the feditious : in the other it is neceflary 
to oblige the fmall number of prudent people to 


* Cecilius fays, that he never (aw nor re\d of an inftance, in 
which this punifliment had been mflidied ; but it is likely, that 
no fuch punifhment was ever ellablifhed j the opinion of fome 
civiliaus,that, the law of the Twelve Tables ineanronly the divi- 
fion of the money arifing from theiale of the debtor, Iccms very 
probable. 
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Book enter among the feditious : it is thus the fermenta- 
tion of one liquor may be flopped by a Angle drop 
»»<* 4* of another. 

CHAP. IV. 

Of the Laws contrary to the Views of the 
Legijlator, 

T here are laws fo little underflood by the 
legiflator, as to be contrary to the very end 
he propofed. Tbofe who made this regulation 
among the French, that when one of the two com- 
petitors died, the benefice ftiould devolve to the 
I'urvivor, had in view, without doubt, the extindlion 
of quarrels: but the very reverfe falls out, we fee 
the clergy at variance every day, and like Englilh 
maflifR worrying one another to death. 

CHAP. VI. 

The fame SubjeSi contmued. 

T H E law I am going to fpeak of, is to be 
found in this oath preferved by ^fchines* ; 
1 /wear that I will never deftroy a town of the Am- 
phi^yoneSf and that I will not divert the courfe of 
its running waters ; if any nation jhall prefume to 
do fuch a things I will declare war againft them^ 
and will defray their towns. The laft article of 
this law, which feems to confirm the firft, is really 
contrary to it. Amphidlyon is willing that the 
Greek towns fiiould never be deftroyed, and yet 
his law paves the way for their deftruftipn. In 
order to eflabiifh a proper law of nations among 


• De falfd Legation 
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the Greeks, they ought to have been accuftotned Book 
early to think it a barbarous thing to deftroy a a,apfj, 
Greek town ; confcquently, they ought not even 
to' rum the deftroyers. Amphidyon’s law was 
juft i but it was not prudent ; this appears even 
from the abufe made of it. Did not Philip af- 
fume the power of demolilhing towns, under the 
pretence of their having infringed the laws of 
the Greeks ? Amphidyon might have inflided 
other punifhments ; he might have ordained, for 
example, that a certain number of the magiftrates 
of the deftroying town, or of the chiefs of the 
infringing army, (hould be punilhed with death ; 
that the deftroying naiion Ihould ceafe for a while 
to enjoy the privileges of the Greeks •, that they 
Ihould pay a fine till the town was rebuilt. The 
law ought, above all things, to aim at the repa- 
ration of damages. 

CHAP. VI. 

'That Laws which appear the fame, have not 
always the fame EfeSt. 

S A R made a law to (**) prohibit people ('>) Dio, 
from keeping above fixry fefterces in their **’ 
houfes. This law was confidered at Rome as ex- 
tremely proper for reconciling the debtors to their 
creditors ; becaufe by obliging the rich to lend to 
the poor, they enabled the latter to pay their 
debts. A law of the fame nature made in France 
at the time of the Syftem, proved extremely fa- 
tal ; becaufe it was cnaded under a moft fright- 
ful licuation. After depriving people of all 
poflible means of laying out their money, they 
VoL. II. B b ftripped 
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flrripped thctn even of the laft refource of keeping 
it at home ; which was the fame as- taking it fronrr 
them by open violence. Casfar’s law was intended 
to make the money circulate } the French minifter’s 
defign was to draw ail the money into one hand. 
The former gave either lands or mortgages oi> 
private people for the money ; the latter propofed 
in lieu of money^ nothing but cfifcfts which were 
of no value, and could have none by their very 
nature, becaufe the law compelled people to accept 
of them. 


CHAP. vir. 

The fame SubjeSh contmud. NeceJJity of coni- 
pofng Latos in a proper Manner. 

^ I'' H E law of Oftracifm was eftaWiflied at 
Athens, at Argos (“'), and at Syracufe. Ac 
Syracufe it was produdive of a thoufand mifehiefs, 
becaufe it was imprudently enaded. The principal 
citizens banilhed one another by bolding the leaf 
of a fig-tree (^} in their hands ; fo that thofe who 
had any kind of merit withdrew from public affairs. 
At Athens, where the legiflator was fenfible of the 
proper extent and limits of his law, oftracifirr 
proved an admirable regulation : they never con- 
demned more than one perfon at a time ; and fuch 
a number of fuffirages were requifite for palling 
this fcntence, that it was extremely difficult for 
them to banilh a perfon whofe abftnce was not nc- 
celfary to the ffate. 

Tlie power of banilhing was exercifed only eve- 
ry filth year : and indeed, as the oftracifm was 
defigned againft none bur great perfonages who 
2 threatened. 
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threatened the ftate with danger, it Ought not to ^ 

have been the tranfaftion of every day. Chap. 

aud 9, 

CHAP. VIII* 

T^hat La'ws which appear the fame, were not 
always made through the fame Motive. 

I N France they have received moft of the Roman 
laws on fubftitutions, but through quite a 
different motive from the Romans. Among the 
latter the inheritance was accompanied with cer- 
tain * facrifices, which were to be performed by 
the inheritor, and were regulated by the pontifical 
law } hence it was, that they reckoned it a dif- 
honour to die without heirs, that they made flaves 
their heirs, and that they deviled fubflitutions. Of 
this we have a very ftrong proof in the vulgar 
fubftitution, which was the firft invented, and 
took place only when the heir appointed did not 
accept of the inheritance. Its views was not to 
perpetuate the eftate in a family of the fame name, 
but to find fome body that would accept of it. 

CHAP. IX. 

*that the Greek and Roman Laws punijhed Sui- 
cide, but not through the fame Motive. 

A Man, fays Plato ('), who has killed one (') Boot! 

nearly related to him, that is himfelf, not by 
an order of the magiftrate, not to avoid igno- 
miny, but through pufillanimityj fhall be pu- 


^ When the Inhcntance was tdo much encumbered, they 
eluded the pontifical law by certain fales, from whence come the 
Woi ds fine facris hatreditas 

B b 2 nilhed. 
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nifhed. ^The Roman law puniihed this adlion 
when it was not committed through puBllanimity, 
through wearinefs of life, through impatience in 
pain, but from a criminal defpair. The Roman 
law acquitted wliere the Greek condemned, and 
condemned where the other acquitted. 

Plato’s law was formed upon the Lacedmmonian 
inftitutions, where the orders of the magillrate 
were abfolute, where fhame was the greatclt .of 
miferies, and pufillanimity the greateft of crimes. 
The Romans had no longer thofe refined ideas } 
theirs xvas only a hfcal law. 

During the time of the republic, there was no 
law at Rome againft fuicides ; this aftlon is always 
confidered by their hiftorians in a favourable light, 
and we never meet with any punifhment inflided 
upon thofe who committed it. 

Under the firft emperors, the great families of 
Rome were continually deftroytd by criminal pro- 
fecutions. The cuftom was then introduced of 
preventing judgment by a voluntary death. In 
this they found a great advantage ; they had * an 
honourable interment, and their wills were exe- 
cuted, becaufe there was no law againft fuicides. 
But when the emperors became as avaricious as 
cruel, they deprived thofe who deftroyed themfelves 
of the means of preferving their eftates, by ren- 
dering it criminal for a perfon to make away with 
himfelf through a criminal remorfe. 

What I have been faying of the motive of the 
emperors, is fo true, that they confented f that 

♦ Eorum qui de fe flaiuebant humahantur corpora^ manehant teja^ 
aenta, pretiumjeftinandu Tacit. 

^ t Rescript of the emperor Pius in t;^c 3d law, § i, and ff, de 
bonis eorum qui ante fent, mortem ftbi confciverunt, 

7 the 
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the eftates of fuicides fhould not be confifcated, Book 
when the crime for which they killed themfelves ci^ap)n»,' 
was not puniflied with conlifcation. and n. 

CHAP. X. 

*Tbat haws which feem contrary ^ proceed fome- 
times from the fame Spirit. 

I N our time we give fumm' ns 'o people in their 
own houfes ; but this was n jt permitted () (0 
among the Romans. \a fs vo 

A fummons was a (®) violent adtion, and a kind 
of warrant for feizing the * body ; hence it was 
•no more allowed to fummo i a perfon in his own • 

houfe, than it is now allowed to arreft a perfon in 
his own houfe for debt. 

Both the Roman {*') and our laws admit of this { ) Seethe 
principle alike, lliat every man ought' to have his ]u,' 
own houfe for an afylum, where he fliould fuffer 
no violence. 


CHAP. XL 

How we are to judge of the Difference of Laws. 

T N France, the punifhment againfl: falfe wit- 
neffes is capital •, in Fngland it is no . Now, 
to be able to judge which of thefe two laws is 
the beft, we muft add, that in Fran^'e the r,ii.k is 
ufed againfl criminals, but not in England ; that 
in France the accufed is not allowed to produce 
his witnefles ; and that they very feldom admit of 
circumftantial evidence in favour of the prifoner j in 

• Rapit in jus, Horace, fatire 9. hence they could not fuinm<; 
thofe to whom a particular refpefl was due. 

B b 3 Engian.i 



374 


Book. 
XXIX, 
Chap. II. 


(i) leg. 1 

ff. di recep 
iat'oribuse 


THE SPIRIT 

England they allow of witnefles on both fides. Thefe 
three French law? form a clofe and well conneded 
fyftem ; and fo .do the three Englifli laws. The 
law of England, which does not allow of the 
racking of criminals, has but very little hopes to 
draw from the accufed a confeffion of his crime j 
for this reafon it invites witnefles frorn all parts, 
and does not venture to difeourage them by the 
fear of a capital punifliment. The French law, 
•which has one refource more, is not afraid of in- 
timidating the witnefles ; on the contrary, reafon 
requires they fhould be intimidated ; if liftens only 
to the witnefles on one fide *, which are thofc 
produced by the attorney-general, and the fate of 
the accufed depends entirely on their teflimony. 
But in England they admit of witnefles on both 
fides, and the affair is difeufled in fome meafurc 
between them ; confequently falfe witnefs is there 
lefs dangerous, the accufed having a remedy againft 
the falfe witnefs which he has not in France. — -- 
Wherefore to determine which of thofe laws are 
moft agreeable to reafon, we mufl not confider 
fhem fingly, but compare the whole together. 

CHAP. XII. 

T^hat Laws which appear the fame, are feme^ 
times really different. 

^ I *■ H E Greek and Roman laws infli6i:ed the 
fame (') punifliment on the receiver as on 

• By the ancient French law, witnelTes were heard on both (ides j 
hence we find in the Inftitutions of St. Lewis, book i. chap. 7, 
that there was only a pecuniary punifliment againft falfe witnefles. 

the 
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fhe thief ; the French law does the fame. The Book 
former afled rationally, but the latter does not. c^ap! 
Among the Greeks and Romans, the thief was 
Condemned to a pecuniary punilhment, which 
ought alfo to be inflidled on the receiver : for 
every man that contributes in what fhape foever 
to a damage, is obliged to repair it. But as the 
punilhment of theft is capital with us, the re- 
ceiver cannot be punilhed like the thief, without 
carrying things to excefs. A receiver may ad in- 
nocently on a thoufand occafions •, the thief is al- 
ways culpable : one hinders the convidion of a 
crime, the other commits itj in one the whole 
is paffive, the other is adive ; the thief mult fur- 
mount more obftacles, and his foul mull be more 
hardened againft the laws. 

The civilians have gone farther ; they look 
upon the receiver as more odious ('‘) than the thief ; (k) ibid, 
for were it not for the receiver, the theft, fay they, 
could not be long concealed. But this again might 
be right when there was only a pecuniary punilh- 
ment the affair in quellion was a damage done, 
and the receiver was generally better able to re- 
pair it : but when the punilhment became capital, 
they ought to have been direded by other prin- 
ciples. 

CHAP, xrir, 

^hat we mujl not feparate Laws from the End 
for which they were made : Of the Roman 

Laws on Theft, 

TITT HEN a thief was caught in the fad, this 
^ ' was called by the Romans an open theft j 
B b 4 when 
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when he was not deteifted till fome time afterwards, 
it was 'a private theft. 

The law of the Twelve Tables ordained, that 
an open thief fhould be whipt with rods, and con- 
demned to flavery, if he had attained the age of 
puberty ; or only whipt, if he was not of ripe 
age ; but as for the private thief, he was only 
condemned to a line of double the value of what 
he had llolen. 

When the Porcian laws abolifhed the cuftom of 
whipping the citizens with rods, and of reducing 
them to flavery, the open thief was condemned 
to-* a payment of four- fold, and they ftill con- 
tinued to condemn the private thief to a payment 
of double. 

It feems very odd, that thefe laws fhould make 
fuch a difference in the quality of thofe two crimes, 
and in the punifhments they inflided. And indeed, 
whether the thief was deteded either before or af- 
ter he had carried the llolen goods to the place ia- 
tended, this was a circumllance which did not al- 
ter the nature of the crime. I do not at all quef- 
tion but the whole theory of the Roman laws in 
relation to theft was borrowed from the Lacedae- 
monian inftitutions. Lycurgus, with a view of 
rendering the citizens dextrous and cunning, or- 
dained that children fhould be pradifed in thieving, 
and that thofe who were caught in the fad fhould 
be feverely whipt: this occafioned among the Greeks, 
and afterwards among the Romans, a great dif- 
ference between an open and a private theft f. 

• See what Favorlnus fays in Aulus Gellius, book *0 chap, i . 

* f Compaie what Plutarch fays in the life of Lycurgus with the 
laws of the Digeft^ title deFurtts \ and the Inllitutes^ book 4. tit. i* 
^ I, a, and 3. 

Among 
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Among the Romans a flave who had been guilty Book 
of ftealing was thrown frofn the Tarpeian rock. chap!* 3 . 
Here the Laceda-monian inftitutions were out of 
the queftion ; the laws of Lycurgus in relation to 
theft were not made for flaves ; to deviate from 
them in this refpeft was in reality conforming to 
them. 

At Rome, when a perfon of unripe age hap- 
pened to be caught in the fad, the praetor ordered 
him to be whipt with rods according to his plea- 
fure, as was pradifed at Sparta. All this had a more 
diftant origin. The Lacedaemonians, had derived 
thefe ufages from the Cretans ; and Plato ('), who(0 Of 
wants to prove that the Cretan inftitutions were de- °° 
ftgned for war, cites the following, namely, the 
habit or power of bearing pain in private combats, 
and in puniftiments inflided for open thefts. 

As the civil laws depend on the political inftitu- 
tions, becaufe they are made for the fame fociety ; 
whenever there is a defign of adopting the civil 
law of another nation, it would be proper to exr 
amine before- hand whether they have both die fame 
inflitutions, and the fime political law. 

I'hus when the Cretan laws on theft were adopt- 
ed by the Lacedaemonians, as their conftitution 
and government were adopted at the fame time, 
thefe laws were equally reafonablein both nations. 

But when they were carried from Lacedtemonia to 
Rome, as they did not find there the fame confti- 
tution, they were always thought ftrange, and had 
no manner of connexion with the ocher civil laws 
of the Romans. 


CHAP. 
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CHAP. XIV. 

^hat w^e mujl not Jeparate the Laws from fhfi 
Circumjiflnces in which they were made. 

Book 

XXIX. T T was decreed by a law at Athens, that wherj 
d»p. ^^5 befieged, all the ufelefs people 

ihould be put to death This was an abominable 
political law, in confequence of an abominable 
law of nation^. Among the Greeks the inhabir 
,tants of a town taken, loft their civil liberty, and 
were fold as flaves. The taking of a town implied 
its intire deftruftion ; which is the fource not only 
of thofe obftinate defences, and of thofe unnatural 
aftions, but likewife of thofe (hocking laws which 
they fometimes ena^led. 

The Roman laws -|- ordained that phyficians 
Ihould be punifhed for negledl or unlkilfulnefs. In 
thofe cafes, if the phyfician was a perfon of any 
fortune or rank, he was only condemned to deporr 
tation ; but if he was of a low condition, he was 
put to death. By our inftitiitions it is otherwife. 
The Roman laws were not made under the fame 
circumftances as ours : at Rome every ignorant 
pretender intermeddled with phyfic; but amongft 
us, phyficians are obliged to go through a regu- 
lar courfe of ftudy, and to take their degrees j 
for which reafon they are fuppofed to underftand 
their profeifion. 

• Inutilis aetas occidatur. Syrian in Hermog. 

f The Cornelian aw de Sicariis, Inllitut. lib. 4. tit. 3. de lege 
Aquilia^ § 7. 
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CHAP. XV. 

^hat fometimes it is proper the Law jhould 
amerid itfelf, 

T he law of the Twelve Tables* allowed peo- Book 
pie to kill a night-thief as well as a day-thief, chapl^s. 
if upon being purfued he attempted to make a 
defence : but it required that the perfon who killed 
the thief i*, ibould cry out and call his fellow- citi- 
zens : this is indeed what thofe laws, which permit 
people to do juftice to them felves, ought always to 
require. It is the cry of innocence, which in the 
very moment of the adtion, calls in witnefles and 
appeals to judges. The people ought to take cog- 
nizance of the adlion, and at the very inftant 
of its being done ; an inftant when every thing 
fpeaks, even the air, the countenance, the paf- 
fions, the filence of the agent j and when every 
word either condemns or abfolves. A law which 
may become fo contrary to the fecurity and liberty 
of the citizens, ought to be executed in their pre- 
sence. 


CHAP. xvr. 

things to be obferved in the compofmg of Laws. 

T hey who have a genius fufficient to en- 
able them to give laws to their own, or to 
another nation, ought to be particularly attentive 
to the manner of forming them. 

* See the 4th law, fF. ad leg. Aquil. 
f Ibidem, fee the deciee of Taifilion added to the law of the 
Bavarians, de fopularib. art* 4. 


The 
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The ftile ought to be concife. The laws of the 
Twelve Tables are a model of concifenefs •, the very 
children * ufed to iearn them by heart. Juftinian’s 
Novella were fo very diiFulcd, that they were ob- 
liged to abridge them f . 

The ftiie fhould alfo be plain and fimplej a 
direft expreflion being better undcrfto'od than an 
indired one. There is no majefty at all in the 
laws of the lower empire; princes are made to 
fpeak like rhetoricians. When the ftile of laws 
is tumid, they are looked upon only as a work of 
parade and ortentation. 

It is an ellential article that the words of the 
laws fhould excite in every body the fame ideas. 
Cardinal Richlieu C") agreed, that a minifter might 
be accufed before the king ; but he would have 
the accufer punifhed, if the fads he proved were 
not matters of moment. This was enough to hin- 
der peo[)le from telling any truth whatfoever againft 
the minifter ; becaufe a matter of moment is en- 
tirely relative, and what may be of moment to 
one is not fo to another. 

The law of Ilonorius punifhed with death 
any perfon that purchafed a freed- man as a Have, 
or that J gave him moleftation. He fhould not 
have made ufe of fo vague an expreftion -, the mo- 
leftation given to a man, depends entirely on the 
degree of his fenfibility. 

When the law would fix a fet rate upon 
things, it fhould avoid as much as pofiible the efti- 

• Ut carmen neceflT.inum, Ciaro de legib. i. 

•f* It is the work of huenust 

X Aut qualibet fnanumtffionedonptuminquietare ^oluerit» Appen- 
dix to the Thecilofirin code in the hrll volume of father Shmoiui's 
workS) p. 737. 

•.mating 
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mating it in money. The value of money changes Book 
from a thoufand caufes, and the fame denomina- chap!*e, 
tion continues without the fame thing. Every 
one knows the ftory of that impudent (") fellow 
at Rome, who uied to give thofe he met a box book 20. 
on the ear, and afterwards tendered them the five '***?• *• 
and twenty pence of the law of the Twelve Tables. 

When the law has once fixed the idea of things, 
it Ihould never return to vague expreflions. The 
ordinance of Lewis XIV. * concerning criminal 
matters after an exadt enumeration of the caufc in 

I 

which the king is immediately concerned, adds thefe 
words, and thofe which tn all times have been fubjeSl to 
the determination of the king's judges ; this renders the 
thing again arbitrary, after it had been fixed. 

Cnarles VII. f fays, he has been informed that 
the parties appeal three, four, and fix months af- 
ter judgment, contrary to the cuftom of the king- 
dom in the country governed by cuftom : he 
therefore ordains, that they lhall appeal forth- 
with, unlcls there happens to be fome fraud or 
deceit in the attorney J, or unlefs there be a great 
or evident cauie to fue the appeal. The end of this 
law deftroys the beginning, and it deftroys it fo 
effedlually, that they ufed afterwards to appeal 
during the fpace of thirty years ||. 

The law of the Lombards (°) does not allow (") Book 
a woman that has taken a religious habit, though *’ 


* We find in the verbal procefs of this ordinance the motives 
that determined him. 

t In his oidiiLince of Montcl-les-tours in the year 1453. 

t They mijiht punilh the attorney, without there being any 
necefTity of diftuibing the public outer. 

II J'he ordinance ot the year 1667, has made fome regulations 
upon this head. 
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Book (he has Made novowj to marry; becaufe, fays thii 
Ci^plfe, ^ fpoufe who has been contraSed to a womatt 

only by a ringy cannot without guilt be married td 
another j for a much ftronger reafon the fpoufe of 

God or of the blejfed virgin Now I fay, 

that in laws the arguments (hould be drawn from 
one reality to another, and not from reality to fi- 
gure, or from figure to reality. 

(f) Tn fa. A law enafled by Conftantine ordains, that 
niondus's Angle teftimony of a bifhop (hould be fufficient# 
appendix without liftening to any other wknelTes. This 
Thewio- prince took a very (hort method ; he judged of 
affairs by perfons, and of perfons by dignities. 

The laws ought not to be fubtle ; they are dtf-*' 
figned for people of common underftanding, not as 
an art of logic, but as the plain reafon of a father 
of a family. 

When there is no neceflity for exceptions and 
limitations in a law, it is much better to omit 
them : details of that kind throw people into new 
details. 

No alteration (liould be made in a law without 
fufficient reafon. Jufiinian ordained, that a huf-» 
band might be repudiated, and yet the wife not lofo 
(s)Leg. 1 . her portion, if for the fpace of (^) two years he 
^pudtts. Aad been incapable of confummating the mar- 
riage. He altered his law afterwards, and allowed 

(0 See the {he (') poor wretch three years. But in a cafe of 
Authentic , ' ' ^ ■' , , , 

SedhtUit, that nature, two years are as good as three, and 
code * three are not worth more than two. 

Refudih. When a legiflator condefeends to give the rea- 
fon of his law, it ought to be worthy of its ma- 
0) Leg. I. je(ty. A Roman (') law decrees, that a blind man 
jefittiando. is incapable to plead, becaufe he cannot fee the 

ornaments 
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ornaments of the magrftracy. So bad a rezfbn Book 
muft have been given on purpofe, when fuch a chap! is. 
number of good reafons were at hand. 

Paul the civilian (’) fays, that a child grows (■) in his 
perfect irr the feventh month, and that the pro- book 4!*** 
portion of Pythagoras’s numbers fetms to prove ‘it* 9 
it. It is very extraordinary that they fliould judge 
of thofe things by the proportion of Pythagoras's 
numbers. 

Some French lawyers have aflerted, that when 
the king made an acquifition of a new country, 
the churches became fubjefl: to the Regale, becaufe 
the king’s crown i$ round. I ihall not examine 
here into the king’s righf!, or whether in this cafe 
the reafon of the civil or eccleliadic law ought to 
fubmit to that of the law of politics : I (hall only 
fay, that thofe augull rights ought to be defend- 
ed by grave maxims. Was there ever fuch a 
thing known, as the real rights of a dignity, 
founded on the figure of that dignity’s fign? 

Davila (') fays, that Charles IX. was declared f ^ 
of age in the parliament of Roan at fourteen vile di 
years commenced, becaufe the lavvs require every 
moment of the time to be reckoned, in cafes re- 
lating to the reftitution and adminifiration of an 
orphan’s eftate : whereas it confiders the year com- 
menced as a year complete, when the cafe is con- 
cerning the acquifition of honours. I am very far 
from cenfuring a regulation which has been hi- 
therto attended with no inconveniency ; I Ihall only 
take notice that the reafon alledged (“) is not the 
true one; it is falle, that the government of ^ lor de 
nation is only an honour, 
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In point of prefumption, that of the law is 
far prrferable to that of the man. The French 
law (') confiders every adt of a merchant during 
the ten days preceding his bankruptcy as fraudu- 
lent : this is the prefumption of the Jaw. 'I he 
Roman law inflifted puniflimcnts on the hufband 
who kept his wife after Ihe had been guilty of 
adultery, unlefs he was induced to do it through 
fear of the event of a law-fuit, or through contempt 
of his own fliame ; this is the prelumption of the 
man. The judge mull have prefumed ttie mo- 
tives of the hufband’s conduct, and muif have 
determined a very obfeure and ambiguous point : 
when the law prefumes, it gives a fixed rule to 
the judge. 

Plato’s law as I have obferved already, re- 
quired that a punifhment fhould be infiidted on 
the perfon who killed himfclf not with a defign 
of avoiding Ihame, but through pufiJIanimity. 
This law was fo tar defedtive, that in the only 
cafe in which it was impoflible to draw from the 
criminal an acknowledgment of the motive upon 
which he had adled, it required the judge to de- 
termine concerning thefe motives. 

As ufelefs Jaws debilitate fuch as are neceflary, 
fo thofe that may be cafily eluded, weaken the le- 
giQation. Every law ought to have its cfFcdt, and 
no one thould be fuffered to deviate from it by a 
particular exception. 

The Falcidian law ordained among the Romans, 
that the heir (hould always have the fourth part 
of the inheritance: another law * fuffered the tef- 
tator to prohibit the heir from retaining this fourth 

* It is the Authentic, fed turn tfjiator. 
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pin. ThU is making a jeft of the laws. The B o o k 
F alcidian law became tifelefs: for if the teftator . 

had a mind to favour his heir, the latt^ had no 
need of the Falcidian law ; and if he did not in- 
tend to favour him, he forbad him to make ufe 
of it. 

Care fhoiild be taken that the laws be worded in 
fuch a manner, aS not to be contrary to the very 
nature of things. In the profcription of the prince 
of Orange, Philip II. promifes to any man that 
will kill the prince, to give him, or his heirs, five 
and twenty thoufand crowns, together with the 
title of nobility ; and this upon the word of a 
king, and as a fervant of God. To promile no- 
bility for fuch an adion ! to ordain fuch an adbion 
in the quality of a fervant of God ! This is 
equally fubverfiVe of the ideas of honour, morality, 
and religion. . 

There very feldom happens to be a necelfity of 
prohibiting a thing which is not bad, under pre- 
tence of fome imaginary perfedlion. 

There ought to be a certain fimplicity and can- 
dor in the laws : made to punifh the iniquity of 
men, they themfelves Ihould be clad with the robes 
of innocence. We find in the law of the (*) Vi- (‘5 Book 
figoths that ridiculous requeft, by which the Jews *' 
were obliged to cat every thing drefled with pork, 
provided they did not eat the pork itfelf. This 
Was a very great cruelty ; they were obliged to 
fubmit to a law, contrary to their own } and they 
were allowed to retain nothing more of their own, 
than what might ferve as a mark to diftinguilh 
them. 
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CHAP. XVII. 

A bad Method of giving Lam. 

Book ^ | ^ H E Roman emperors manifefted theif will 
C^p!^7. "A like our princes, by decrees and edids ; buf 
they permitted, which our princes do not, both 
the judges and private people to interrogate them 
by letters in their feveral differences ; and their 
anfwcrs were called refcripts. I’he decretals of 
the popes are refcripts, ftri£fly fpeaking. It is 
plain, that this is a bad method of legiflation. 
Thofe who thus apply for laws are improper 
guides to the legiflator the faffs are always wrong 
(b) See dated. Julius Capitolinus ('’) fays, that Trajan 
pholLu^ often refufed to give this kind of refcripts, left a 
inMa- fingle decifion, and frequently a particular fa- 
('Tibid fkould be extended to all cafes. Macrinus (") 

refolved to abolifti all thofe refcripts*, he could not 
bear that the anfwers of Commodus, Caracalla, 
and all thofe other ignorant princes, fhould be 
confidered as laws. Juftinian thouglit otherwife, 
and he filled his compilement with them. 

I would advife thofe who read the Roman laws, 
to diftinguifh carefully between this fort of hypo- 
thefes, and the Senatus confulta, the Plebifcita, 
the general conftitutions of the emperors, and all 
the laws founded on the nature of things, on the 
frailty of women, the weaknefs of minors, anti 
the public utility. 


6 
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C H A F. XVIII, 

Of the Ideas ofVHiformity. 

T here are certain ideas of' uniformityj Book 
which fometimes ftrike great geniufes, (f^r 
theyevenafFeftedCharIemain)butinfallibly makean anj i<>. * 
impreffion on little fouls. They difcovet there- 
in a kind of perfedion, becaufe it is ifnpofli- 
ble for them not to fee it ; the fame weights, 
the fame meafures in trade, the fame laws in 
the ftate,- the fame religion in all its parts. But 
is this always right, and without exception ? Is 
the evil of changing conftantly lefs than that of 
fuffcring ? And does not a greatncfs of genius 
confift rather in dihinguifhing between thofe cafes 
in which uniformity is requifite, arrf thofe in which 
there is a neceflity for differences? In China the 
Chinefe are governed by the Ghinefe ceremonial : 
and the Tartars by theirs : And yet there is no 
nation in the world that aims fo mut'-h at tranquil- 
lity. If the people obferve the laws, what figni- 
fies it whether thefe laws are the fame r 

CHAP. XIX. 

Of LegiJlatQ^rs. 

A ristotle wanted to indulge fometimes 
his jealoufy againft Plato,- and fometimes his 
jiaflion for Alexander^ Plato was incenfed againft 
the tyranny of the people , of Athens. Machiavel 
was full of his idol, the duke of Valentinois. Six' 
Thomas More, who fpoke rather of what he had 
read, than of what he thought, wanted {') to go t ) tn Iiis 
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Book vem all ftates with the fimplicity of a Greek city. 

Chap!^9. Harrington was full of the idea of his favourite 
republic of England, whilft a croud of writers 
faw nothing but confufion where monarchy is 
bolilhed. The laws always meet the paffions and 
prejudices of the legiflator ; fometimes they pafs 
through, and imbibe only a tinfture ; fometimes 
they flop, and are incorporated with them. 
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BOOK XXX. 

^Theory of the feudal Laws among the 
Franks, in the Relation they bear to 
the Ejlablifhment of the Monarchy. 

CHAP. I. 

Of feudal Laws. 

I SHOULD think my work Imperfeft, were Book 
I to pafs over in filence an event which ne- 
ver, again perhaps, will happen •, were I not 
to fpeak of thofe laws which (uddenly appeared 
over all Europe, without being connedted with 
any of the former inftitucions ; of thofe laws 
which have done infinite good and infinite mif- 
chief ; which have fuffered rights to remain when 
the demefne has been ceded j which by veiling fe- 
veral with different kinds offeignory over the fame 
things or perfons, have diminilhed the weight of 
the whole feignory ; which have eftablifhed differ- 
ent limits in empires of too great an extent; 
which have been produdlive of rule with a bias to 
anarchy, and of aparcby with a tendency to order 
and harmony. 

This would require a particular work to itlelf; 
but confidering the nature of the prefent under- 
taking, the reader, will here meet rather with a 
general luivey, thait with a comi.lece treatife of 
thofe laws. 

C c 3 I'he 



THE SPIRIT 


B o o it The feudal laws form a very beautiful profpeft, 
V A Venerable bid '* bSk raifcs its lofty head to thb 
fkies ; the eye fees from afar its fpreading leaves ; 
upon drawing nearer, it perceives the trunk, but 
does not difeern the root ; the ground mufl: be dug 
up to difeover it. 

CHAP, n. 

Of the Source g /' feudal Laws. 

T he conquerors of the Roman empire came 
from Germany. Though few ancient authors 
have deferibed their manners, yet we have two of 
very great weight. Csefar making war againft 
H Germans, deferibes the manners ("} of that na- 

p* tion j and upon thefe he regulated *1“ fume of his 
■cnterprifes. A few pages of Caefar upon this fub- 
ijed are ecyial to whole volumes. 

Tacitus has written an entire work on the man- 
-perB of the Germans. This work is Ihort, but it 
Comes from the pen of Tacitus, who was always 
Concife, becaufe he faw every thing at one glance. 

Thefe two authors agree fo perfectly with the 
<»odes ftill extant of the laws of the Barbarians, that 
reading Casfar and Tacitus, we imagine we are pe- 
rufing thefe codes, and perufing th< fe codes, we 
fancy we are reading Crefar and Tacitus. 

But if in this refearch into the feudal laws, I 
fhould find myfelf entangled and loft in a dark la- 
byrinth, ! fancy 1 have the clue in my hand, an^ 
that I fhall be able to find my way through. 

t -r— — — eluant urn I'ertice ad oras 

^thereas, tantum radUe adTarta) a tenJtt. Virg)^. 
t for in(Vauce, his retr);Rt from Oennany, Ibid. - 

e H A p, 
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CHAP. III. 

^he origin of Vajfalage. 

C JE S A R * fays, ** That the Germans neg- xxx*^ 
“ leded agriculture ; that the greateft part of Chap. 3. 
them lived upon milk, cheefe, and flefh ; that 
** no one had lands or boundaries of his own j 
that the princes and magiftrates of each nation 
“ allotted what portion of land they pleafed, to 
** individuals, and obliged them the year following 
“ to rem<^e to fome other part.” Tacitus fays {), (^)Dein»- 
“ That each prince had a multitude of men, who man. 

“ were attached to his fervice, and followed him 
** wherever he went.” This author gives them a 
name in his language relative to their date, which 
is that of companions ('). They had a ftrong emu- (0 Comi- 
lation to obtain the prince’s etteem ; and the princes'**' 
had the fame emulation to diftinguilh themfelves 
in the bravery and number of their companions. 

“ Their dignity and power,” continues Tacitus, 

“ confifts in being conftantly furrounded with a 
multitude of young and chofen people : this they 
“ reckon their ornament in peace, this their de- 
fence and fupport in war. Their name becomes 
“ famous at home, and among neighbouring na- 
“ tions, when they excel all others m the number 
“ and courage of their companions : they receive 
“ prefents and emballies from all parts. Kepu- 
ration frequently decides the fate of war. In 
“ battie it is infamy in the prince to be furpalfed 

• Book 6th of the Gallic wars. Tacitus .adds, nulU domus 
aut agevy ^ut aliqua cura\ prout ad qntm njenin aluntur, De 
Monb. Germ, 

C c 4 in 
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Book jn courage; it is infamy in the companions not 
:hap. 3! “ to follow the brave example of their prince ; 

it is an eternal difgrace to furvive him. To 
defend him is their moft facred engagement. 
If a city be at peace, the princes go to thofc 
** who are at war ; and it is thus they retain a 
great number of friends. To thefe they give 
the war-horfe and the terrible javelin. Their 
“ pay confifts in coarie but plentiful repafts. The 
“ prince fupports his liberality merely by war and 
“ plunder. You might eafier perftiade them to 
attack an enemy and to expofe themftlves to the 
dangers of war, than to cultivate the land, or 
“ to attend to the cares of hufbandry; they refufe 
** to acquire by fweat what they can purchafe 
“ with blood.'* 

Thus, among the Germans there were valTals, 
but no fiefs *, they had no fiefs, becaufe the princes 
had no lands to give; or rather their fiefs confifted 
in horfes trained, for war, in arms, and feafiing. 
I'here were vaffals, becaufe there were trufty men 
who being bound by their word engaged to follow 
the prince to the field, and did very near the 
fame fervice fis was afterwards performed for the 
^efs. 


C H A P. IV. 

37/i? fame SubjeSi continued. 

( )T)e ('*) fays, that “ when any of the prin* 

^co,,hb,*6! declared to the aflembly that be intended 

“ to fet out upon an expedition, and afked them 
“ to follow him ; thofe who approved the leader, 
^nd the entcrprlze, flood up and offered their 

afiiflance, 
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afliftance. Upon which they were commencled by Book 
“ the multitude. But if they did not fulfil their 
“ engagementfr, they loft the public efteem, and 
were looked upon as deferters and trakors.” 

What Cffifar fays in this place, and what , we 
have extrafted in the preceding chapter from Ta- 
citus, is the fubftance of the hiftory of our princes 
of the firft race. 

We muft not therefore be furprized, that our 
kings (hould have new armies to raife upon every 
expedition, new troops to encourage, new people 
to engage j that to acquire much they were obliged 
to incur great expences ; that they Ihould be con- 
ftant gainers by the divifion of lands and fpoils, 
and yet give thefe lands and fpoils inceffantly away : 
that their demefne Ihould continually increafe and 
diminilh ; that a father upon fettling a kingdom 
('j on one of his children, Ihould always give (■-) See the 
him a treafure with it j that the king’s treafure 
ihould be confidered as neceflary to the monarchy ; 
and that pne king * could not give part of it to 
foreigners, even in portion with his daughter, 
without the confent of the ocher kings. The 
ftionarchy moved by fprings, which they were 
continually obliged to wind up, 

* See Gregory of Tours, boplc 6. on the marriage of the daugh- 
ter of Chilpeiic. Childebert lends ambalfadors to tell him, that 
be Ihould not give the cities of hi*; fathers kingdom to his daugh- 
fee, nor his treafures, nor his bondmen, nor hoilcs, nor hoiie- 
f^icn, nor teams of oxen, &c. 
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CHAP. V. 

Of the Conquefs of the Franks. 


T T is not true, that the Franks upon entering 
Gaul, took pofleflion of the whole country to 
turn it into fiefs. Some have been of this opinion, 
becaufe they faw the greateft part of the country 
towards the end of the fecond race, converted into 
fiefs, rear- fiefs, or other dependencies ; but fuch a 
difpofition was owing to particular caufes, which 
we (hall explain hereafter. 

The confequence which fundry writers would 
infer from thence, that the Barbarians made a 
general regulation for eftablifhing in all parts the 
Itate of villainage, is as falfe as the principle from 
which it is derived. If at a time when the fiefs 
were precarious, all the lands of the kingdom had 
been fiefs or dependencies of fiefs, and all the 
men in the kingdom vaflals or bondmen, fubor- 
dinate to vaflals ; as the perfon that has property 
is ever poflefled of power, the king who continu- 
ally difpofed of the fiefs, that is, of the only pro- 
perty then exifting, would have been as arbitrary 
a monarch as the Grand Seignior ; which is abfo* 
lately contradidfory to all hiftory. 


CHAP. Vf. 

Of the Goths, Burgundians, Franks. 

G aul was invaded by German nations. 

The Vifjgoths tcok poflTeflion of the province 
of Narbonne, and of almoft all the fouth •, the 
Burgundians fettled in the eaft ; and the Franks 
fubdued very near ail the reft. 


No 
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No doubt but thefe Barbarians retained in their Book 
refpeftive conquefts the manners, inclinations, and 
ulages of their own country •, for no nation chn 
change in arv inftant their manner of thinking and 
a(5ting. Thefe people in Germany neglefted agri- 
culture, It feems by Casfar and Tacitus, that 
they applied themfelves greatly to a paftoral life : 
hence the regulations ot the codes of Barbarian 
laws are almoft all relating to their flocks. Rori- 
con, who wrote a hiftory among the Franks, was 
a Ibepherd. 

CHAP. VII. 

“Different inlays of dividing the Land, 

AFTER the Goths and Burgundians had 
d- * under various pretences penetrated into the 
heart of the empire, the Romans, in order to put 
a ftop to their devaftations, were obliged to pro- 
vide for their fubfiftence. At firft they allowed 
them * corn ; but afterwards chofc to give them 
lands. The emperors, or the Roman -f magiilrates 
in their name, made particular conventions with 
them concerning the divifion of lands, as we find 
in the chronicles and in the codes of the Vifigoths (0 
(') and Burgundians 

The Franks did not follow the fame plan. In 
the Salic and Ripuarian laws we find not 

♦ The Romans obliged themfelvies to this by treaties. 

•J* Burgundiones parUm Gallic occuparunt^ terrafque cum Gallicis 
JenatonbuS dlviferunt, Manus's Chronicle in the year 456. 

J Chap. 54 ^ I & 2. This divifion was ftill lubfifting in the 
timp ot Lewis the Debonnaire, as appears by his capitulary of the 
year ^29» which has tfcn inferted the law Qf the JBufguadians, 
uv 73. s I. 

the 
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B o o, K the leaft wftige of any fuch di vjfion of lands : they 
conquered the country, and fo took what they 
pleafcd, making no regulations but amongft tbcm- 
felves. 

Let us therefore diftinguifli between the condudt 
of the Burgundians and Vifigoths ,in Gaul, of thofe 
(s' Sec fime Vifigoths in Spain, of the (*) auxiliary troops 
under Auguftulus and Odoacer in Italy, and that 
coths. Qf tfig Franks in Gaul, as alfo of the Vandals (") 
Procopius jn Africa. The former entered into conventions 
ivarof the with the ancient inhabitants, and in confequence 
Vanduh. ^ divifion of lands between them j the 

latter did no fuch thing. 

CHAP. VIII. 

7he fame SuhjeU continued. 

W HAT has induced fome to t,hink that the 
Roman lands were entirely ufurped by the 
Barbarians, is their finding in the laws of the Vi- 
figoths and the Burgundians, that thefe two nations 
had two thirds of the lands : but this they took 
only in certain quarters or diftridls aifigned them. 

Gundebald ♦ lays in the law of the Burgundians, 
that his people at their eftablifhment had two-thirds 
ot the lands allowed them •, and the fecond fupple- 
ment -f* to this law rakes notice, that only a moiety 
would be allowed to thofe who (hould hereafter corne 
to, live in that country. Therefore all the lands had 

• Licet eo tempore quo popuhs nofler mancipiorum tertiam duas 
terrarum partes accepit^ &€, Law of the Burgutidianbi tit. 54. 

f Ut non amplius a Birgundiomh'is qut infra vsnerunt r^quiraiur 
quam ad prafens neecjfitas Jutrit, medUtas terra, ait. 1 1, 

ndc 
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not been divided in the beginning between the' ^ook 
R omans and the Burgundians. c^ap^. 

In thofe two regulations we meet with the fame 
exprefllons in the text ; confequently they explain 
one another j and as the latter cannot mean an 
univerfal divifion of lands, neither can this figni- 
fication be given to the former. 

The Franks afted with the fame moderation as 
the Burgundians •, they did not ftrip the Romans 
wherever they extended their conquefts. What 
would they have done with fo much land ? They 
took what fuited them, and left the remainder. 

CHAP. IX. 


A juji application of the Law of the Burgun- 
dians and of that of the Vifigoths in relation 
to the divifion of Lands. 

I T is to be confidered that thofe divifions of 
land were not made with a tyrannical fpiric ; 
but with a view of relieving the reciprocal wants of 
two nations that were to inhabit the fame country. 

The law of the Burgundians ordains that a Bur- 
gundian lhall be received in an hofpitable manner 
by a Roman. This is agreeable to the manners of 
the Germans, who, according to Tacitus ( ), were ODemo- 
the moft hofpitable people in the world. 

By the law of the Burgundians, it is ordained, 
that the Burgundians ihall have two-thirds of the 
lands, and one- third ot the bondmen. In this it 
confidered the genius of two nations, and conform- 
ed to the manner in which they procured their fub- 
iiftence. As the Burgundians dealt chiefly in cattle, 

' they 






5 00 It they wanted a great deal of land and few bond'* 
men ; and the Romans from their application ro 
agticulture had need of lefs land and of a greater 
number of bondmen. The woods were equally 
divided, becaufe their wants in this refpcel were 
the fame. 

thafo^he Burgundians^ 

Vi%otbs. that each Barbarian was placed near a Roman. 
The divifion therefore was not general j but the 
Romans who gave the divifion, were equal in 
number to the Burgundians who received it. Thtf 
Roman was injured the leaft pofiible. "^e Bur- 
gundians as a martial people, fond of hifming and 
of a paftoral life, did not refufe to accept of the 
fallow grounds j while the Romans kept fuch 
Jands as were propereft for culture i the Burgun* 
dian’s flock fattened the Roman’s field. 


CHAP. X. 

Of Servitudes. 


(>) Tit. S4« i ' H E law of the Burgundians (^) takes notice^ 
that when tbofe people fettled in Gaul, they 
were allowed two- thirds of the land, and one-third 
of the bondmen. The ftate of villainage was 
therefore • efiablifbed in that part of Gaul before 
it was invaded by the Burgundians. 

The law of the Burgundians in points relating to 


the two nations makes a formal fdiftinftion in boih< 


* This h confirmed by tlic whole title of the code de Agricotii 
& Cetffuts^ Co Ion IS, 

f St deniem optimati Burgundlonl i/el Bomano ttohili txcujferit. tit* 
a6. § I. ^ /i meJiocribut perfms tngtnuis tarfi Burgundiombus quam 
Homanif, llsid. § i. 


between 
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between the^npi^es, the free-born, and the bond- Book 
men. Servitude was not therefore a thing par- Qup.^iok 
ticular to the Romans ; nor liberty and nobility 
particular to the Barbarians. 

This very fame law fays that if a Burgun- (“) Tit. 
dian freedman had not given a particular fum to 
his mafter, nor received a third lhare of a Roman, 
he was always always fuppofed to belong to his 
mailer’s family. The Roman proprietor was 
therefore free, fince he did not belong to another 
perfon’s family ; he was free, becaufe his third 
portion was a mark of liberty. 

We need only open the Salic and Ripuarian laws, 
to be fatisfied that the Romans were no more in a 
Rate of fervitude among the Franks, than among 
the other conquerors of Gaul, 

The count de Boulainvilliers is miftaken in the 
capital point of his fydem : he has not proved that 
the Franks made a general regulation to reduce 
the Romans into a kind of fervitude. 

As this author’s work is penned without art, and 
as he fpeaks with the fimplicity, franknefs, and 
candor of that ancient nobility from whence he 
defcends, every one is capable of judging of the 
firte things he fays, and of the errors into which 
he is fallen. I Ihall not therefore undertake ta 
criticife him ; I Ihall only obferve, that he had 
more wit than fenfe, more fenfe than knowledge ; 
though his knowledge was not contemptible, for 
he was well acquainted with the moll valuable part 
of our hiftory and laws. 

The count de Boulainvilliers, and the abbcdu Bos, 
have formed two different fyftcms, one of which 
feems to be a confpiracy againll the commons, and 

the 
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Book- -the Other againft the nobility. WheH'the fun gav<j 
Chap. I’j. leave to Phaeton to drive his chariot, he faid to him^ 
“ If you afeend too high, you will burn the hea- 
** venly manfions ; if you defeend too low, you 
“ will reduce the earth to alhes : Do not drive to 
** the right, you will meet there with the conftel- 
“ lation of the fcrpcnt •, avoid going too much to 
“ the left, you will there fall ih with that of the 
“ altar : keep in the middle*.” 

CHAP. XI. 

T/ie fame Subjetl continued, 

W HAT firft gave rife to the notion of a 
general regulation made at the time of the 
conqueft, is our meeting with a prodigious number 
of fervitudes in France towards the beginning of 
the third race; and as the continual progrellion of 
thefe fervitudes was not attended to, people ima- 
gined in an age of obfeurity a general law which 
was never framed. 

Towards the commencement of the firft race, we 
meet with an infinite number of freemen, both 
among the Franks and the Romans ; but the num- 
ber of bondmen increaied to that degree, that at 
the beginning of the third race, all the hulband- 
men and almoft all the inhabitants -j* of towns were 

• Nec prejne, necjfummum mohre per athera cur rum » 

AlUus e^rejjus^ caUftta uSia a emabis j 
lujeritis terras : memo tuttjjimus tbtj, 

Nlu te dextersor tortum declinct ad anguem^ 

Ntve fmjierior pre£am rata dut.at ad arum \ 

Inter utrumque tene, Ovid. Metam. lib. ii. 

f While Gaul was under the dominion of the Romans, they 
foiiiied D.u titular bodich ) thclc wcie generally treedmen> or the 
deicendai tb of fictdincn. 

be- 



OF LAWS. 


401 


become bondmen : and whereas at the firft period ° k 
there was very near the fame adminiftration in the Chap. i*. 
cities as among the Romans, namely, a corpora- 
tion, a fenate, and courts of judicature ; at the 
other we hardly meet with any thing but a lord 
and his bondmen. 

When the Franks, Burgundians, and Goths, piade 
their feveral invafions, they feized upon gold, filver, 
moveables, clothes, men, women, boys, and what- 
ever the army could carry ; the whole was brought 
to one place, and divided amongft the army ("). C) See 
Hiftory (hews, that after the firft fettlement, that^rxouM, 
is after the firft devaftations, they entered into an 
agreement with the inhabitants, and left them all Aimom,* 
their political and civil rights. This was the law^^“p 
of nations in thofe days j they plundered every 
thing in time of war, and granted every thing in ' • 
time of peace. Were it not fo, how lliould we 
find both in the Salic and Burgundian laws fuch a 
number of regulations abfolutely contrary to a ge- 
neral lervitude of the people ? 

But though the conqueft was not immediately 
produftive of fervitude, it arofe neverthelefs from 
the fame law of nations (®) which fubfifted after (“) See 
the conqueft. Oppofition, revolts, and the taking 
of towns, were followed by the flavery of the 
habitants. And, not to mention the wars which 
the conquering nations made againft one another, 
as there was this particularity among the Franks, 
that the different partitions of the monarchy gave 
rife continually to civil wars between brothers or 
nephews, in which this law of nations was con- 
ftantly praftifcd, fervitudes of courfe became more 
general in France than in oth^r countries : and 
VoL. II. D d this 
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this is; I believe, one of the caufes of the differ- 
Cha|>. II. ence between our French laws and thofc of Italy 
and Spain, in refpedt to the right of feignories. 

The conqueft was foon over ; and the law of 
nations then in force was produdive of fome fer- 
vilc dependencies. The cuftom of the fame law of 
nations, which obtained for many ages, gave a 
prodigious extent to thofe fervitudes. 

Theodoric imagining that the people of Au- 
vergne were not faithful to him, thus addrefled the 
Franks of his divifion : Follow me^ and I wilt carry 
you into a country where you Jhall have gold, ftlver, 
captives, clothes, and flocks in abundance i and you 
Jhall remove all the people into your own country. 

(<i)lbid. After the conclufion of the peace (") between 
chap. 31. Gontram and Chilperic, the troops employed in the 
fiege of Bourges having had orders to return, 
carried fuch a confiderable booty away with them, 
that they hardly left either men or cattle in the 
country. 

Theodoric, king of Italy, whofe fpirit and po- 
licy it was ever to diftinguilh himfelf from the 
other barbarian kings, upon fending an army into 
Gaul, wrote thus to the general (') : “ It is my 
inCaffiod.'“ will that the Roman laws be followed, and that 
“ you reftore the fugitive flaves to their right 
“ owners. The defender of liberty ought not to 
“ encourage fervants to defert their mafters. Let 
“ other kings delight in the plunder and devafta- 
“ tion of the towns which they have fubdued ; 
“ we are defirous to conquer in fuch a manner, 
“ that our fubjedts lhall lament their having fallen 
“ too late under our government.” It is evident, 
that his intention was to call an odium on the 

7 kings 
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kings of the Franks and the Burgundians, and that 
he alluded in the above paflage to their particular Chap.- u. 
law of nations. 

Yet this law of nations continued in force under 
theiecond race. King Pepin’s army, having pene- 
trated into Aquitaine, returned to France loaded 
with an immenfe booty, and with a vaft number of 
bondmen, as we are informed by the annals of 
Metz *. 

Here might I quote numberlefs -j* authorities : 
and as the public cumpalTion was raifed at the fight 
of thofe miferies,-as feveral holy prelates beholding 
the captives in chains, employed the treafure be- 
longing to the church, and fold even the facred 
utenfils, to ranfom as many as they could ; and 
as feveral holy monks exerted themfclves on that 
occalion, it is in the J lives of the faints that we 
meet with the beft eclairciflements on this fubjeft. 

And, although it may be objected to the autnors 
of thofe lives, that they have been fometimes a 
little too credulous in refpcdl to things which God 
has certainly performed, if they wen* in the order 
of his providence i yet we draw confiderable lights 
from thence, with regard to the manners and 
ufages of thofe times. 

When we caft an eye upon the monuments of 
our hiftory and laws, the whole feems to be an im- 


• In the year 763. Innumerabilthus fpoliis & captivis totus tile 
exercitUA ditaiusy ht Franciam reverfus eft. 

t See the annuls ofFuld, in the year 739, Paulus Diaconus» 
de geilis Longobardoium, lib. iii. c. 30. & hb iv. c. i. and the 
lives of the faints in the next quotation. 

t See the lives of S. £piphaniu<t, S. Eptadius, S. Czfarius^ 
S. Fidolusp S. Porcian. S. Treveiius, S. Eufichmsi and of S. 
Leger, the miracles of S Julian, &c. 

n d ^ 
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menfe expanfe, * or a boundlefs ocean : all thofe 
frigid, dry, crude writings muft be devoured in the 
fame manner, as Saturn is fabled to have devoured 
the ftones. 

A vaft quantity of land which had been in the 
hands of freemen j*, was changed into mortmain, 
when the country was ftripped of its free inhabi- 
tants ; thole who had a great multitude of bond> 
men either took large territories by force, or had 
them yielded by agreement, and built villages, as 
may be feen in different charters. On the other 
hand, the freemen who cultivated the arts, found 
themfelves reduced to exercife thofe arts in a Hate 
of fervitude : thus the fervitudes reftored to the arts 
and to agriculture whatever they had loft. 

It was a cuftomary thing with the proprietors of 
land, to give them to the churches, in order to hold 
them themfelves by a quit- rent, thinking to partake 
by their fervitude of the fandity of the churches. 

CHAP. XII. 

77iaf the lands belonging to the divijion of the 
Barbarians paid no taxes, 

A People remarkable for their fimplicity and 
poverty, a free and martial people, who lived 
without any other induftry than that of tending 
their flocks, and who had nothing but rufh cot- 
tage; to attach them to their (*) lands ; fuch a 
people, I fay, muft have followed their chiefs for 

• — Mi Deerant quoque littora ponto. Ovid, line i. 

f Even the hun)andfTien themfelves weie not all flaves: fee 
the iSth and 23d law in the code dc & Cwjitis^ 

hnis^ and the zoth of the fame title* 

the 
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the fake of booty, and not to pay or to raife taxes, 

The art of tax-gathering is generally invented tooChap. i*. 
late, and when men begin to enjoy the felicity of 
other arts. 

The tranfient (*) tax of a pitcher of wine for 
every acre, which was one of the exaflions of Chil- 
pcric and Frcdegonda, related only to the Romans. 
y\nd indeed it was not the Franks that tore the rolls 
of thofe taxes, but the clergy who in thofe days 
were all Romans. The burthen of this tax lay 
chiefly on the inhabitants * of the towns j now thefe 
were almoft all inhabited by Romans. 

Gregory of Tours (“) relates, that a certain judged) Book 
was obliged after the death of Chiiperic to take re- 
fuge in a church, for having under the reign of that 
prince ordered taxes to be levied on feveral Franks, 
who in the reign of Childebert were ingenui, or free- 
born : Multos de Francis, qui tempore Childeberti regis 
ingenui fuerant, publico tributo Jubegit. Therefore 
the Franks who were not bondmen paid no taxes. 

There is not a grammarian, butwould be afhamed 
to fee how the Abbe du Bos ('’) has interpreted 
paflTage. He obferves, that in thofe days the freed- of the 
men were alfo called ingenui. Upon this f^ppofitionj^’^^^j^y, 
he renders the Latin word ingenui, by freed fromtom. iii. 
taxes ; a phrafe, which we indeed may ufe, 
from cares, freed from puniPmentS', but in the Latin 
tongue, fuch expreflions as ingenui a tributis, liber- 
tini a tributis, manumifp tributorum, would be quite 
monflrous. 

Parthenius, fays Gregory of Tours had bkefp 
to have been put to death by the Franks for fub- 

* Slaa conditio univer/is urbibiu per Galliam conflitutis fummopere 

adliibita. Life of S. Aridius. 

D d 3 je^n > 
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*3ax! The Abbe du Bos finding 

Chap i*. himfelf hard prefled by this paflage very coolly 
jr) Tom. flippofes the thing in queftion : it was, he fays, 

111. p. <14. j-j ^ 

an extraordinary duty. 

We find in the law of the Vifigoths *, that when 
a Barbarian had feized upon the cftate of a Roman, 
the judge obliged him to fell it, to the end that this 
eOate might continue to be tributary j confequently 
the Barbarians paid no taxes 

biiihraeiit Abbc du Bos who, to fupport his fyftem, 

of the would fain have the Vifigoths fubjed to taxes 
gTuI*'* *" fpiritual fenfe of the law, and 

tom iii. pretends upon no other indeed than an imaginary 
pag^sio. foundation, that between the eftabliihment of the 
Goths and this law there had been an augmentation 
of taxes which related only to the Romans, But 
none but father Harduin are allowed thus to exer- 
cife an arbitrary power over faffs. 

Book^ This learned author (’) has rummaged Juftinian’s 
(“j uv • code (”), in learch of laws, to prove that among 
lib. Romans the military benefices were fubjeft to 

taxes. From whence he would infer that the fame 
held good with regard to fiefs or benefices among 
the Franks. But the opinion that our fiefs derive 
their origin from that inftitution of the Romans, is 

* Judiees atque frafofiti feriias Romamrum, ah illis qui occupatas 
iemniy :*jf fronts & Romanis fud exaSfione Jine ahqud dtlattone rejii* 
tuant, lit nihtl fifco debeat depertre, lib. x. tit. i. cap. 14. 

+ The Vandals paid none in Afiica. Procopius* war of the 
Vandals, lib. land 2. Kiftoria Mifcella, Jib. 16, p.106. Obferve 
that the conquerors of Africa were a mixture of Vandals, Alans, 
and Franks. Hiftoria Mifcella, lib. 14. p. 94. 

I He lays a ftrefs upon another law of the Vifigoths, book x, 
tjt. I, Alt II. which proves nothing at all j it fays only, that he 
who has received of a ford a piece of land on condition of a rent 
pr fcrvice, ought to pay it. 


at 
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at prefent exploded; it obtained only at a time 
when the Roman hiftory, but not ours, was well chap, 1*. 
underftood, and our ancient records lay buried in 
obfcurity and duft. 

But the Abbe is in the wrong to quote Caf- 
liodorus, and to niake ufe of what was tranfadling 
in Italy and in the part of Gaul fubjedl to Theo- 
doric, in order to acquaint us with the pradticc 
eftabliflied among the Franks ; thefc are things 
which muft not be confounded. I propofe fhew- 
ing, fome time or other, in a particular work, 
that the plan of the monarchy of the Oftrogoths 
was intirely different from that of .any other go- 
vernment founded in thofc days by the other Bar- 
barian nations ; and fo far are we intitled to affirm 
that a pradlice obtained among the Franks, becaule 
it was eftabliflied among the Oftrogoths, that on 
the contrary we have juft reafon to think that a 
cuftom of the Oftrogoths was not in force among 
the Franks. 

The hardeft talk for perfons of extenfivc era- Efta. 
dition, is to deduce their arguments from paflages bUftment 
not foreign to the fubjeft, and to find, if we may French 
be allowed to exprefs ourfelves in aftronomical 
terms, the true place of the fun. chap. 14. 

The fame author makes a wrong ufe of the 
pitularies, as well as of the hiftorians and laws of quotes the 
the barbarous nations. When he wants the^ejeop' 
Franks to pay taxes, he applies to freemen what*b«p«^'* 
can be underftood only of C‘) bondmen; when heseefar- 
fpeaks of their military fervice, he applies to 
bondmen what can never relate but to freemen. tom. iii‘. 

chap. 4, 
pag. 298. 
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THE SPIRIT 
CHAP. XIII. 

Of taxes paid by the Romans and Gauls, in the 
monarchy of the Franks. 

T Might here examine whether after the Gauls 
and Roman , were conquered, they continued 
to pay the taxes to which they were fubjedt under 
the emperors. But, for the fake of brevity, I fliall 
be fatisfied with obferving thar if they paid them 
in the beginning, they were foon after exempted, 
and that thofe taxes were changed into a military 
fervice. For I confefs I cannot conceive how the 
Franks Ihould have been at firft fuch great friends, 
and afterwards fuch fudden and violent enemies, to 
taxes. 

A capitulary * * * § of Lewis the Debonnaire explains 
extremely well the (ituation of the freemen in the 
monarchy of the Franks. Some troops f of Goths 
or Iberians, flying from the opprelTiOB of the 
Moors, were received into Lewis’s dominions. The 
agreement made with them was, that like other 
freemen they Ihould follow their count to the 
army ; and that upon a march they ihould mount 
guard and patrol under the command alfo of 
their count ; and that they ihould funnih horfes 
and carriages for baggage to the king’s § commifla- 
ries and to the ambaifadors in their way to and 

* In the year 81^, chap. 1 which is agreeable to the capitu- 
lary of Charles the Bald, in the year 844. art i, & 2. 

f Pro Hijpanis in partibus Aquttania^ Septimanta^ & Provtncia 
eonjijientibus. Ibid. 

X Excubias & exploratioms quas Wailas dicunU Ibid. 

§ They were not obliged to furnilh any to the count. Ibid, 
art. 5 

from 
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from court; and that they fhould not be compel- 

led to pay any further acknowledgment, but Ihouldcbap. ij. 

be treated as the other freemen. 

It cannot be faid that thefe were new ufages in- 
troduced towards the commencement of the fecond 
race. This muft be referred at leaft to the middle 
or to the end of the firft. A capitulary of the 
year * 864, fays in exprefs terms, that it was the 
ancient cuftom for freemen to perform military 
fervice, and to furnilb likewife the ho|;fes and car- 
riages above-mentioned ; duties particular to them- 
felves, and from which thofe who pofieffed the 
fiefs were exempt, as we fhall prove hereafter. 

This is not all ; there was a regulation •]“ which 
hardly permitted the impofing of taxes on thofe 
freemen. He who had four manors :{; was always 
obliged to march againft the enemy : he who had 
but three, was joined with a freeman that had only 
one ; the latter bore the fourth part of the other’s 
charges, and ftaid at home. In like manner, they 
joined two freemen who had each two manors ; he 
who went to the army had half his charges borne by 
him who ftaid at home. 

Again, we have an infinite number of charters, 
in which the privileges of fiefs are granted to lands 


* Ut Pagenfes FrancU qui cahallos hahent, cum fuis comttibus in 
hoftem fergant. The counts are forbid to deprive them of their 
horfes, ut hoftem facere^^ W dehitos par a^eredos fecundum antiquam 
con/uetudhieffi exfo/<vere pojjint. Ediil of Piftes in Baluzius, p. i86, 
t Capitulary of Charlemain, in the year S12. chap, i, £di6t 
of Piftes in the year 864. art. 27. 

J ^aiuor maufos, 1 fancy that what they called Manfus was 
a particular poition of land belonging to a farm where there 
were bondmen ; witnefs the capitulary of the year 853, apud 
Syl<vacuf 72 i rit. xiv. againft thofe who drove the bondmen from 
their Manfus, 


or 
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or diftri^ls' pofleflled by freemen, and of which I 
Chap. yj. lhallmake farther mention hereafter (°). Thefe lands 
i2»e**ch^ are exempted from all the duties or fervices, which 
XX. oftbiswere required of them by the counts, and by the 
**®®*‘* reft of the king’s officers : and as all thefe fervices 
are particularly enumerated, without making any 
mention of taxes, it is manifeil that no taxes were 
impofed upon them. 

It was very natural that the Roman art or tax- 
gathering fhould fall of itfelf in the monarchy of 
the Franks : it was a moft complicate art, far 
above the conception, and wide from the plan, of 
thofe Ample people. Were the Tartars to over-run 
Europe, we fhould find it very difficult to make 
them comprehend what is meant by by our finan- 
ciers. 

(OinDu- The (^) anonymous author of the] life of Lewis 
torn!'**. BebonnairCf fpeaking of the counts and other 
p. *87. officers of the nation of the Franks, whom Charle- 
main eftablifhed in Aquitania, fays, that he intrud- 
ed them with the care of defending the frontiers, as 
' alfo with the military power and the direftion of 
the demefnes belonging to the crown. This (hews 
the ftate of the royal revenues under the fecond 
race. The prince had kept his demefnes in his 
own hands, and employed his bondmen in im- 
proving them. But the indidions, the capitations, 
and other impofts raifed at the time of the em- 
perors on the perfons or goods of freemen, had 
been changed into an obligation of defending the 
frontiers, and marching againfi the enemy. 

(«) Ibid. In the fame hiftory ('), we find that I.ewis the 
p. 80. Debonnaire having been to wait upon his father in 
Germany, this prince aflced him, why he, who 

was 
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was a crowned head, came to be fo poor : to which 
Lewis made anfwer, that he was only a nominal chap. 14. 
king, and that the great lords were poflefled of 
almoft all his demefnes ; that Charlemain, being 
apprehenfive left this young prince ftiould forfeit 
their affeftion, if he attempted himfelf to refume 
what he had inconfiderately granted, appointed 
commifTaries to reftore things to their former 
lituation. 

The bifhops writings (*^)toLewis brother toCharles O Seethe 
the Bald, ufe thefe words : “ Take care of your 
“ lands, that you may not he obliged to travel conti- y*®'’ * 5 ** 
“ nually by the houfes of the clergy, and to tire their * ” 

** bondmen with carriages. Manage your affairs, 

“ continue they, in fuch a manner, that you may 
“ have enough to live upon, and to receive embafftes.** 

It is evident, that the king’s revenues * in thofe 
days confifted of their demefnes. 

CHAP. XIV. 

Of what they called Cenfus. 

A fter the Barbarians had quitted their own 
country, they were defirous of reducing their 
ufages into writing ; but as they found a difficulty 
in writii^ German words with Roman letters, they 
publilhed thefe laws in Latin. 

In the confufion and rapidity of the conqueft, 
moft things changed their nature ; in order how- 
ever to exprefs them, they were obliged to make 
ufe of fuch old Latin words, as were moft analo- 
gous to the new ufages. Thus whatever was likely 

• They levied alfo fome duties on riveri» where there hap- 
pened to be a bridge or a paflage. 

to 
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to revive *jthe idea of the ancient cenfus of the Ro- 
Chap. 14. naans, they called by the name of cenfus tributum ; 
and when things had no relation at all to the Ro- 
man cenfus, they exprefled, as well as they could, 
the German words by Roman letters : thus they 
formed the word fredumt on which I lhall have 
occafion to defcant in the following chapters. 

The words cenfus and tributum having been em- 
ployed in an arbitrary manner, this has thrown 
fome obfcurity on the fignification in which thefe 
words were ufed under uur princes of the firft and 
fecond race. And modern f authors who have 
adopted particular fyftems, having found thefe 
words in the writings of thofe clays, imagined that 
what was then called cenfus, was exadtly the cenfus 
of the Romans ; and form thence they inferred 
this confequence, that our kings of the two firfl: 
races had put themfelves in the place of the Ro- 
man emperors, and made no change in J their ad- 
miniftration. Befides, as particular duties raifed 
under the fecond race were by change and by cer- 
tain II reftriftions converted into others, they infer- 
red from thence that thefe duties were the cenfus 


• The cen[ui was fo gencrical a word, tint they made nfe of it 
to exprefs the tolls of rivers, when there wa« a bridge or ferry to 
pafs See the third capitulary, in tlie year 803. edition of fialu- 
zius, pag. 395. art. i. and the 5th in the year 819. pag 616. They 
gave likewiie this name to the carriages furniflied by the freemen 
to the king, or to bis commifTaries, as appears by the capitulary 
of Chailes the Bald, in the year 865. art. 8. 

f The Abbe du Bos, and his follow'ers. 

% See the weaknefs of the arguments produced by the Abbe du 
Bos, in the eftabliftiment of the French monarchy, tom. iii. book 
6. chap. 14. efpecially in the infeience he draws from a paifage of 
Gregory of Tours, concerning a difpute between his church and 
king Charibert. 

y For initance, by infrachifements* 


of 
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of the Romans •, and, as fince the modern regu- » 
lations, they found that the crown demefnes were Chap. 1*5. 
abfolutely unalienable, they pretended that thofe 
duties which reprelented the Roman cenfus, and 
did not form a part of the demefnes, were mere 
ufurpation. 1 omit the other confequences. 

To apply the ideas of the prefent time to dillant 
ages, is a fource of error. To thefe people who 
want to modernize ail the ancient ages, I (hall fay 
what the Egyptian priefts faid to Solon, “ O Athe- 
nians., you are mere children !'’ 

C H A P. XV. 

That what they called cenfus was raifed only on 
the bondmen, and not on the freemen. 

T H E king, the clergy, and the lords raifed re- 
gular taxes, each on the bondmen of their 
refpedlive demefnes. I prove it with refpeft to the 
king, by the capitulary di Villis ; with regard to 
the clergy, by the codes of the laws of the Bar- 

barians ; and with relation to the lords, by the re- 
gulations (^) which Charlemain made concerning (s) Book 
fi • r u- X). sth of the 

this fubjeft. Capitula- 

Thefe taxes were called cenfus •, they were oeco- chap, 
nomical and not fifcal duties, mere private fervices 
and not public obligations. 

1 affirm, that what they called cenfus at that 
time, was a tax raifed upon the bondmen. This 
I prove by a formulary of Marculfus containing a 
permiffion from the king to enter into holy orders, 

* Law of the Alemans, chap. %z and the law of the Bavarians, 
tit. 1. chap> 14. where the regulations are to be found which the 
clergy made concerning their order. 


provided 
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provided the perfons be * free-born, and not enrolJ- 
Chap. 15. ed in the regifter of the cenfus. I prove it alfo 
C) In the by a commilTion from Charlemain to a count 
ediUon of whom he had fent into Saxony ; which contains 
the Capi- the infranchifement of the Saxons for having em- 
Bafuziu*!,^ braced Chriftianity, and is properly a charter of 
vol. i. freedom "f*. This prince reftores them to their for- 
paga5o j exempts them from paying 

the cenfus. It was therefore the fame thing to be 
a bondman as to pay the cenfus, to be free as not 
to pay it. 

By a kind of letters patent || of the fame prince 
in favour of the Spaniards, who had been received 
into the monarchy, the counts are forbid to demand 
any cenfus of them, or to deprive them of their 
lands. That ftrangers upon their coming to France 
were treated as bondmen, is a thing well known \ 
and Charlemain being defirous they (hould be con- 
fidered are freemen, lince he would have them be 
proprietors of their lands, forbad the demanding 
any cenfus of them. 

Ointhe A capitulary of Charles the Bald ('), given in 
edkbn of favour of thofe very Spaniards, orders them to be 
Baiuziut, treated like the other Franks, and forbids the re- 
art. 1 &*.quiring any cenfus of them: confequently this 
pag. 17- cenfus was not paid by freemen. 

The thirtieth article of the edift of Piftes re- 
forms the abufe, by which feveral of the hulband- 

* Si tile de capite fuo bene mgenuusjit^ et tn BulettCQ publico cenfttu^ 
non eji, lib. i. foimul. 19. 

t Et ut ifta ingenuitatU pagina firma ftabdifgue confifiat. Ibid. 

X Prijiwaque Itbertati donatos, & omni nobis debito cenfu folutos. 
Ibid. 

II Praceptum pro Hijjpanist in the year Sii* edition of Baluzius, 
tom* i. pag. 500. 
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men belonging to the king or to the church, fold 
the lands dependent on their manors to ecclefiafticschaip. <5. 
or to people of their condition, refervihg only a 
fmall cottage to themfelves j by which means they 
avoided paying the cenfus ; and, it ordains, that 
things Ihould be reftored to their primitive fitua- 
tion : the cenfus was therefore a tax peculiar to 
bondmen. 

From thence alfo it follows, that there was no 


general cenfus in the monarchy ; and this is clear 

from a great number of paflages. For wlut could 

be the meaning of this * capitulary ? ordain 

that the royal cenfus Jhould he levtedi n all places ^ where 

formerly it was •f' lawfully Lvied. What could be 

the meaning of that in which (‘) Charlemain orders (<=) in the 

his commiffaries in the provinces to make an 

enquiry into all the cenfus’s that belonged in for-ii.‘edi- 

mer times !| to the king’s demefne ? And of that OaXriu* 

in which he difpofes of the cenfus’s paid by thofe §tom. i. 

of whom they are demanded ? What can that other 

capitulary (“) mean, in which we rezd, .If any 

fon ^ has acquired a tributary land, on which we dition of 


were accujlomed to levy the cenfus ? And that other 
in fine (“), in which Charles the Bald J makes 

• Third capitulary of tlic year 805. art. to and 23. inferted in 
the colle^ion of AnzegiTe, book 111 art. 15 I'hia is agieeable 
to that of Chailes the Bald, in the year 854. Attiniacum, 
an. 6. 

f Undecunque legitime exigebatur. Ibid, 

It Utidecunque antiquitus ad partem regts *venire filebant. Capitu- 
lary of the year 812, art. 10, & 11. 

§ De Hits unde cenfa exigunt. Capitulary of the year 813. art. 6. 


Baluzius^ 
tom, i. 
pag. 508. 
('") Book 
iv. of the 
Capitula- 
rieSp art. 
37. and 
inferted in 
the law of 
the Lom- 
bards. 

(“) In the 
year 805, 


^ Si quid terram tributariam^ unde cenfus ad partem nofiram 8, 
ixire folebat 9 fufieperit. Book iv. of the Capitularies, art. 37. 

t Unde cenfus ad partem regts exi*vit antiiuitus^ Capitulary of 
the year 805. art, 8, 
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* mention of the lands, whofe cenTus had from 
Giap> i*5< time immemorial belonged to the king. 

Obferve that there are fome paiTages which feem 
at firft light to be contrary to what 1 have faid, 
and yet confirm it. We have already feen that 
the freemen in the monarchy were obliged only to 
furnilh particular carnages } the capitulary juft 
now cited gives to this * the name of cenfus, and 
oppofes it to th? cenfus paid by the bondm^. 

^ear 864^ Befidcs, the edidt (“) of Piftes takes notice of 
artT34.^ thofe freemen who are obliged to pay the royal 
iWuziu#*^ cenfus for their -f* head and for their cottages, and 
p. 19s. who had fold themfelves .during the famine. The' 
king orders them to be ranfomed. This is J be- 
caufe thofe who were manumitted by the king’s 
letters, did not, generally fpeaking, acquire a full 
and perfedf II liberty, but they paid cenfum in capite ; 
and thefe are the people here meant. 

We mull; therefore explode the idea of a general 
and univerfal cenfus, in imitation of that of the Ro- 
mans, from which cenfus the rights of the lords are 
alfo foppofed to have been derived by ufurpation. 
What was called cenfus in the French monarchy, 
independently of the abufe made of that word, 
was a particular tax impofed on the bondmen by 
their mailers. 

* Cenfibus *oel faraveredh quos Franci homines ad regiam po» 
tiftatem ex/olvere debent, 

t Di Hits frands hommibus qut cenfum regium defuo capite Sf defuis 
receUis debeanU ibid. 

t The 2%xh article of the fame edift explains this extremely 
well; it even makes a di(lin6Hon between a Roman freedman and 
a Frank freedman : And we likewife fee there that the cenfus was 
not general : it deferves to be read. 

I As appears by the capitulary of Cha^lemain ia the year 813, 
which we nave already quoted, 

I beg 
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I beg the reader to excufe the trouble I tnuft 
give him with fuch a number of citations. I (hould Cha^. 16, 
be more concife, did I not meet with the Abbe du 
Bos*s book on the eftablilhment of the French 
monarchy in Gaul, continually in my way. No- 
rthing is a greater obftacle to our progrels in know- 
ledge, than a bad performance of a celebrated au- 
thor •, becaufe, before we inftruft, we muft begin 
with undeceiving. 

CHAP. xvr. 

Of the feudal Lords or Vajfals. 

I Have taken norice of thofe volunteers among 
the Germans, who followed their princes in 
their feveral expeditions. The fame ufage con- 
tinued after the conqueft. Tacitus mentions them 
by the name of companions (') ; the Salic law by {<)Cmites, 
that of men who have vowed fealty * to the king ; 
the formularies of ( ) Marculfus by that of the (s) Bookf. 
king’s Antruftios f, the earlieft French hiftorians 
by that of Leudes ||, faithful and loyal ; and thofe 
of later date by that of vaflals § and lords. 

In the Salic and Ripuarian laws we meet with 
an inSnite number of regulations in regard to the 
Franks, and only with a few for the Antruftios. 

The regulations concerning the Antruftios are 
different from , thofe which were made for the other 
Franks ; they are full of what relates to the fettling 

• Si^ifunt in trufit regh^ tit 44.. art. 4« 
t From the words trevi^ which iignifies among the 

Germans. 

II Lei^des^ fideles. 

Vaffaliif finiora. 

Vot. II. E e 
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Book 
XXX. 
Chap. i6. 


(t) See the 
ift book, 
tit. 1 of 
the hefs $ 
and Cujas 
on that 
book. 

(u) Book 
9th chap. 
38. 


(w) Liv. 
iii. tit. 8. 
% 3 . 


of the property of the Franks, but mention not a 
word concerning that of the Antruftios. This is 
becaufe the property of the latter was regulated 
rather by the political than by the civil law, and 
was the (hare that fell to an army, and not the pa- 
trimony of a family. 

The goods referved for the feudal lords were 
called fifeal * goods, benefices, honours, and fiefs, 
by different authors, and in different times. 

There is no doubt but the fiefs at firft were at 
will ('). We find in Gregory of Tours (“), that 
Sunegifilus and Gallomanus were deprived of all 
they held of the exchequer, and no more was left 
them than their real property. When Gontram raif- 
ed his nephew Childebert to the throne, he had a 
private conference with him, in which he named § 
the perfons who ought to be honoured with, and 
thofe who ought to be deprived of, the fiefs. In 
a formulary •f' of JMarculfus, the king gives in ex- 
change not only the benefices held by his exchequer, 
but likewife thofe which had been held by another. 
The law of the Lombards oppofes (") the benefices 
to property. In this our hiftorians, the formu- 
laries, the codes of the different barbarous nations, 
and all the monuments of thofe days, are unani- 


* Fifcalia,^ Sec the 14th formulary of Marculfus, book i. It is 
mentioned in the life of S. Maur, deditfifeum mum ; and in the 
annals of Metz, in the year 747, dedit Hit comitatus & fifeos plurimos. 
The goods defigned for the fupport of the royal family were called 
,regalta, 

§ iluos honoraret munerthus^ quos ah homre depelleret. Ibid. lib. vii. 

t f^liquis quibufcumque heneficiis^ quodciimque ille^ *vel fifeus nofier^ 

in \pfis locii tenmjfe nofeitur. Lib. i. fbrmul. 30. 
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mous. In fine, the writers of the book of fiefs * B o o k 1 
inform us, that at firft the lords could take them ch*p.*’7ii 
back when they pleafed, that afterwards they grant- 
ed them for the Ipace of a year "f, and that at 
length they gave them for life. 

CHAP. XVII. 

Of the military Service of Freemen. 

T W O forts of people were bound to military , 
fervice ; the great and lefler vaflals, who 
were obliged in confequence of their fief ; and the 
freemen, whether Franks, Romans, or Gauls, who 
ferved under the count, and were commanded by 
him and his olficers. 

The name of freemen was given to thofe, who 
on the one hand had no benefices or fiefs, and on 
the other were not fubjeft to the bafe fervices of 
villainage *, the lands they poflefled were what they 
called allodial efiates. 

The counts (') aflembled the freemen, and led (>) Seethe 
them againfi; the enemy ; they had officers under 
them who were called j vicars •, and as all the free- main in 
men were divided into hundreds, which conftituted giL^art. 
what they called a borough, the counts had alfo of- ^ 

ficers under them, who were denominated centenarii^ Baiuzius, 

tom.i.p. 

* Antiquijpmo entm tempore fic erat in Dommorum potejiate connexum, 
ut quando <veUent pojfent aujerre rem in feudutn a fe datam ; poftea njcro pjftes 
conuentum eft ut per annum iantumfirmiiatem haberent^ detnde ftatu- in the year 
turn eft ut ufque ad i/itam fidelis produceretur, Feudoium, lib. i. tit. i, 

t It was a kind of precarious tenure which the lord confented tom. i. 
or refufed to repew every year ; as Ciijas has obferved. p« x86. 

J Et habebat unufquifque comes Vkaiios & Ccntenaiios fecum. 
book ii. of the capitulariesj arc. 28. 

E e 2 
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Book and led |he freemen * of the borough, or their 
Ch*p.^7. hundreds, to ,the field. 

This divifion into hundreds is pofterior to the 
eftablilhment of the Franks in Gaul; It was made 


by Clotharius and Childebert, with a view of 
obliging each diftridt to anfwer for the robberies 
committed in their divifion *, this we find in the 
decrees •j' of thofe princes. A regulation of this 
kind is to this very day obferved in England. 

As the counts led the freemen againft the ene- 
my, the feudal lords commanded alfo their vafials 
or rear-vaflals ; and the bifiiops, abbots, or their 
(?) Capi- J advocates iikewife commanded theirs 
Chaik°^ The bilhops were greatly embarralTed, and (*) 
main, in inconfiftent with themfelves *, they requefted of 
Sit.^art. Charlemain not to oblige them any longer to a 
tifn^of^*' 5 when he granted their requeft, 

Baiuziu*, they complained that he had deprived them of the 
page 490 eftcem ; fo that this prince was obliged to 

juftify his intentions upon this head. Be that as 


(') Seethe it may, when they were exempted from marching 
of thejrear againft the enemy, I do not find that their vaffals 
fifted at* counts ; on the contrary, we fee 

Worms, (*) that the kings or the bifiiops chofe one of their 
Ba'iuzms,^ feudatories to condudt them, 
page 408 In a capitulary (^) of Lewis the Debonnaire, this 
* prince diftinguifhes three forts of vaffals, thofe be- 
(^Capi- longing to the king, thofe , to the bifiiops, and thofe 


(■*) Capi- 
tulary of 
Worms in 


^They were called Compa^enfes, 


the year t Pnblidied in the year 5^5. art. i. See the capitularies, edition 

8ot. edl Baluzius, page 10. Theie regulations .were undoubtedly made 

tion of agreement. t Mvocati* 

Baluzius, 

page 409 and the council in the year 845, under diaries the Bald, in verno 
palatio, edition of Baluzius, tom. ii. page 17. art 8. (b) The 5th Ca- 

pitulary of the year 819. ait. 27. edition of Baluzius, page 618. 

to 
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to the counts. The * valTals of a' feudal lord were Book 
not led againft the enemy by the count, except 
fome employment in the king’s houlhold hindered 
the lord himfelf from commanding them. 

But who is it that led the feudal lords into the 
field ? No doubt the king himfelf, who vvas always 
at the head of his faithful vaffals. Hence we con- 
ftantly find in .the capitularies a diftindion made “j* 
between the king’s vafials and thofe of the bilhops. 

Such brave and magnanimous princes as our 
kings, did not take the field to put thcmfelves at 
the head of an ecclefiafiic militia ^ thefe were not 
the men they chofe to conquer or to die with. 

But thefe laws carried their vafials and rear- 
vafiTals with them ; as we can prove by the capi* 
tulary in which Charlemain ordains that every 
freeman, who has four manors either in his own 
property, or as a benefice from fome body elfe, 

Ihould march againfi; the enemy or follow his lord. 

It is evident, that Charlemain means, that the 
perfon who had a manor of his own fhould march 
under the count, and he who held a benefice of a 
lord, Ihould fet out along with him. 


• De Vaffis Dominich qui adhuc intra cafam ferviunt & tamen bene- 
ficta habere nojcuntur^ ftatutum eft ut quicumque ex eis cum Domino 
Impifatore domi remanfermt^ •vaJjfaUos fuos cafatos fecum non retineant ; 
fed cum comitet cujus pagenfes Junt^ tre permtttant, 2d capitularly ii\ 
the year 812. art. 7. edition of Baluzius, tom. i. page 494. 

f I Capital, of the year 812. art. 5. dehominibus noftrts, epif 
coporum & abbatum qut *vel beneficia mel taha propria habent^ 
edition ot Baluzius, tom. i. p.490. 

t In the year 812. chap. 1. edition of Baluzhis, page 490* utom* 
nis homo liber quatuor manfos veftitos de broprto fuOy five de alieujus 
beneficia habet^ tpje Je praparet^ & tpfe in koftem pergat^five cum feifiore 
fuo. 

E e 3 
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Book And yet the Abbe du Bos ('’) pretends, that 
Cb^^^7. mention is made in the capitularies, of te- 
(i>) Tom. nants who depended on a particular lord, no others 
are meant than bondmen ; and he grounds his 
4. p. *99. opinion on the law of the Vifigotbs, and the prac- 
ment*^ tice of that nation. It is much better to rely on 
theFrench the Capitularies themftlves 5 that which I have juft 
monarchy fays exprefly the contrary. The treaty 

between Charles the Bald and his brothers, takes 
notice alfo of freemen, who might chufe to follow 
either a lord or the king ; and this regulation is 
conformable to a great many others. 

We may therefore conclude, that there were 
three forts of military fervices j that of the king’s 
vaftals, who had no other vafTats under them ; that 
of the bifliops or of the other clergy, and their 
vaflals, and, in fine, that of the count, who com- 
manded the freemen. 

Not but the vaffals might be alfo fubjeft to the 
count i as thofe who have a particular command 
are fubordinate to him, who is invefted with a 
more general authority. 

We even find that the count and the king’s 
commiffaries might oblige them to pay the fine, 
when they had not fulfilled the engagements of 
(0 Capi- their fief. In like manner if the king’s vaffals (') 
the year Committed any outrage, they were fubjedt to the 
corredtion of the count, unlefs they chofe to ftib- 
vermm mit rather to that of the king. 

palaitum, 
edition of 
Baluzius« 
tom. ii. 
page 2S9. 
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CHAP, xviir. 

Of the double Service. 

I T was a fundamental principle of the monarchy Book 
that whofoever was fubjeft to the military power ci,ap,^g^ 
of another perfon, was fubjedl: alfo to his civil juril- 
didlion. Thus the capitulary C*) of Lewis the De- (■') Art. i, 
bonnaire in the year 8 1 5, makes the military power counciUn 
of the count, and his civil jurifdiflion over the 
freemen, keep always an equal pace. Thus the year *4?- 
flacita * of the count who carried the freemen 

^ »i 1 1 1 • ^tionofBa- 

againft the enemy, were ( ) called the placita of luriiis, 
the freemen i from whence undoubtedly came this 
maxim, that the queftions relating to liberty could (e) capi- 
be decided only in the count’s placita, and not in 

rt- rrii 1 III book 4tli 

thofe of his officers. Thus the count never led the ofthr.oi. 
valTals (‘^) belonging to the biffiops or to the abbots 
againft the enemy, becaufe they were not fubjeft ait.'’^7 
to this civil* jurifdiftion. Thus he never command- capi. 
ed the rear-vaflals belonging to the king’s vaffals. ^'37 of 
Thus the gloflary f of the Englilh laws informs us, plo^u ^m 
that thofe to whom t the Saxons gave the name 

^ ^ 819. art. 

of Copies, were by the Normans called Counts, or 14th edi- 
companions, becaufe they (hared the judiciary fines 
with the king. Thus we fee, that at all times the tom i. 
duty of a vaffal § towards his lord, was to bear 
arms ||, and to try his peers in his court. 


• Or aflizes. 

f It is to be found in the colleftion of William Lambard> de 
prifcts Angkrum legtbus 
\ In the word Satrapia. 

\ This is well explained by the aflizes of Jerufaleroi chap. 221 
& 222 . 

II The advowees of the church (advocati) were equally at the 
head of their placitai and of their militia* 

E e 4 One 


(') Seethe 
8 th »ote 
of the 
pret eding 
chapter. 
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Book One of the reafons which produced this con- 
nexion between the judiciary right and that of 
leading the. forces againft the enemy, was becaufe 
the perfon who led them exacted at the fame time 
the payment of the fifcal duties, which confifted in 
fome carriage lerviccs due by the freemen, and in 
general in certain judiciary profits, of which we 
lhall treat hereafter. 

The lords had the right of adminiftering juftice 
in their fief, by the fame principle as the counts had 
it in their counties. And indeed, the counties in 
the feveral variations that happened at different 
times, always followed the variations of the fiefs ; 
both were governed by the fame plan, and by the 
fame principles. In a word, the counts in their 
counties were lords, and the lords in their feig- 
nories were counts. 

It has been a miftake to confider the counts as 
civil officers, and the dukes as military command- 
crs. Both were equally civil * and military offi- 
cers : the whole diflFerence confifted in the duke’s 
having feveral counts under him, though there 
were counts who had no duke over them, as we 
(') Chro- Ifarn from Fredeganus (*;. 
chap’ 78 imagined perhaps that the govern- 

intheyear ment of the Franks muft have been very fevere 
at that time, fince the fame officers were invefted 
with a military and civil power, nay, even with a 
fifcal authority, over the fubjedts } which in the 

* See the Sth formulary of Marculfus, book i. which con- 
tains the letters given to a duke, patiician, or count $ and in- 
vefts them with the civil jurifdiftioni and the fifcal adminiftra- 
tion. 


prc 
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preceding books I have obferved to be diftinguilh* 

ing marks of defpotifm. Owp. is. 

But we muft not believe that the counts pro- 
nounced judgment by themfelves, and adminiftered 
juftice in the fame manner as the balhaws in Turky; 
in order to judge aflfairs, they aflembled a kind of 
aflizes, where the principal men appeared. 

To the end we may thoroughly underftand what 
relates to the judicial proceedings, in the formu- 
las, in the laws of the barbarians, and in the ca- 
pitularies, it is proper to obferve that the fundbions 
of the count, of the Grafio or fifeal judge, and the 
Centenarius, were the fame *, that the judges, the 
Rathimburghers, and the fheriffs, were the fame 
perfons under different names. Thefe were the 
count’s affiftants, and were generally feven in num- 
ber*, and as he was obliged to have twelve perfons 
to judge t, he filled up the number with the 
principal men ||. 

But whoever had the jurifdiftion, the king, the 
count, the Grafio., the Centenarius, the lords, or 
the clergy, they never tried caufes alone 5 and this 
ufage, which derived its origin from the forefts of 
Germany, was (till continued even after the fiefs 
had affumed a new form. 

With regard to the fifeal power, its nature was 
fuch, that the count could hardly abufe it. The 
rights of the prince in refpedt to the freemen, were 
fo fimple, that they confided only, as we have al- 

t See concerning this fubje^l the capitularies of Lewis the 
Pious, added to the Salic law, art. 2. and the formula of judg- 
nients given by Du Cange in the word bom homines. 

II ?er bonos homines^ iometinies there were none but principal 
men. See the appendix to the formularies of MarculfuSj ch. 51* 

ready 
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Book ready obferved, in certain carriages which were * 
of *bcm on fome public occafions. And 
as for the judiciary rights, there were laws which 
(g) See the prevented (*) mifdemcanors. 

law of the 
Ripuari- ^ 

anS. tit. CHAP. XIX. 

S9. and 

the ^ Compojittons among the barbarous nations. 

OINCE it is impoffible to have any tolerable 
tit s** |3 notion of our political law, unlefs we are tho- 

roughly acquainted with the laws and manners of 
the German nations, 1 Ihall therefore paufe here a 
while, in order to inquire into thofe manners and 
laws. 

It appears by Tacitus, that the Germans knew 
only two capital crimes ; they hanged traitors, 
and drowned cowards; thcfe were the only public 
crimes among thofe people. When a man f had 
injured another, the relations of the perfon injured 
took (hare in the quarrel, and the offence was can- 
celled by a fatisfadiion. This fatisfadion was made 
to the perfon offendtd when capable of receiving 
it : or to the relations if they had been injured in 
common, or if by the deceafe of the party injured, 
the fatisfadion had devolved to them. 

In the manner mentioned by Tacitus, thefe fatif- 
fadions were made by the mutual agreement of the 
parties ; hence in the codes of the barbarous na* 
tions thefe fatisfadions are called compolitions. 

* And fome tolls on rivers, of which I have fpoke already. 

+ Sufcipere tarn inimicitiaSffeu patris feu propinqui, quam amt^^ 
iitias necejfe eft : nec tmplacabiles durant 5 Imtur enm etiam homi- 
tidium certo armentorum ac pecorum numero^ rectpitque Jatisja&iomm 
univerfa domus» Tacit, de inoiib. Gei m* 

7 The 
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The law * of the Frifians is the only one I find Boor 
that has left the people in that fituation, in which aap. 19. 
every family -at variance was in fome meafure in 
the ftate of nature, and in which being unreftrained 
either by a political or civil law, they might giv6 
a loofe to their revenge, till they had obtained fatif- 
fadion. Even this law was moderated ; a regula- 
tion was made that the perfon whofe life was ('') Addi- 
fought after, fhould be unmolefted in his ownJ^“S^^' 
ho'jfe, as alfo in going and coming from church, § 
and from the court where caufes were tried. 

The compilers of the Salic law cite (‘) an an- (') SaKc 
cient ufage of the Franks, by which a perfon who 
had dug a corpfe out of the ground in order to ftrip 
it, fhould be banifhed from fociety, till the rcla- ^ 
tions had confented to his being re-admitted. And , 
as before that time ftrift orders were iflued to every 
one, even to the offender’s own wife, not to give 
him a morfel of bread, or to receive him under 
their roof; fiich a perfon was in refpeft to others, 
and others in refpedf to him, in a ftate of nature, 
till an end was put to this flate by a compofition. 

This excepted, we find that the fages of the dif- 
ferent barbarous nations thought of determining 
by themfelves, what would have been too long and 
too dangerous to expeft from the mutual agree- 
ment of the parties. They took care to fix the 
value of the compofition which the party injured 
was to receive. All thofe barbarian laws are in 
this relpedl moft admirably exaft -, the feveral cafes 


• See this law in the ad title on murders ; and Vukmai's ad- 
dition on robberies. 


are 
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Book are minutely * diftinguilhed, the circumftances arc 
Chap. 19. weighed, the law fubftitutes itfelf in the place of 
the perfon injured, and infills upon the fame fa- 
tisfadlion as he himfelf would have demanded in 
cold blood. 

By the eftablilhing of thofe laws, the German 
nations quitted that ftate of nature, in which they 
feem to have lived in Tacitus’s time. 

(^Booki, Rotharis declares in the law of ('*) the Lom- 
^ bards, that he had increafed the compofnions an- 
ciently accuftomed for wounds, to the end that the 
wounded perfon being fully fatisfied, all enmities 
Ihould ceafc. .And indeed, as the Lombards, 
from a vc^ poor people, were grown rich by the 
con'queft of Italy, the ancient compofnions were 
become frivolous, and reconcilements prevented. 
Ido not queftion but this was the motive, which 
obliged the other chiefs of the conquering nations, 
to make the different codes of laws now extant. 

The principal compofition was that which the 

murderer paid to the relations of the deceafed. The 

(1) See the difference of (‘) conditions produced a difference in 

Ang°f, tin compofnions : Thus in the law of the Angli, 

i- \ 1, *. there was a compofition of fix hundred fous for 

\ 6 . the murder of an adeling, two hundred for that of 

theBava°^^ freeman, and thirty for killing a bondman. The 

rians.tit.i, largenefs therefore of the compofition for the 

life of a man, was one of his chief privileges ; 

law of the for befidc the diftinflion it made of his perfon, it 
Frifians, 

tit* XV. 

• The Salic laws are admirable in this refpe6l ; fee efpecially 
the titles 2, 3, 4, 5, 6, and 7, which ulated to the Healing of 
cattle. 


like- 
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likewife eftabli(hed a greater fecurity in his favour 
among rude and boifterous nations. Chap. 1*9. 

This we are made fenfible of by the law of the 
('") Bavarians: it gives the names of the Bavarian 
families who received a double compolition, be- 
caufe they were the firft * after the Agilolfings. 

The Agilolfings were of the ducal race, and it was 
cuftomaiy with this nation to chufe a duke out of 
that family ; thcfe had a quadruple compofition. 

'I'he compofiiion for a duke exceeded by a third, 
that which had’been eftabhfiied for the Agilolfings : 

Jbtcaufe be is a duke^ fiys the law, . a greater honour 
is paid to him than to his relations. 

All thcfe compofitions were valued in money. 

But as thofe people, efpecialjy when they lived in 
Germany, had very little fpecie, they might pay it 
in cattle, corn, moveables, arms, dogs, hawks f, 
lands, {ffc . The law itfelf | ^guently determined 
the value of thofe things; wHi^ e^tplains how it 
was pofiible for them to have fuch a number of pe- 
cuniary punifhments with fo very little money. 

Thefe laws were therefore employed in exaftly 
determinating the difference of wrongs, injuries, and 
crimes ; to the end that every one might know how 
far he had been injured or offended, the reparation 
he was to receive, and efpecially that he was to re- 
ceive no more. 


* Hozidra, Ozza, Sagana, Habilingua, Anniena. Ibid. 

t Thus the lawof Ina valued life by a certain fum of money, 
or by a ceitain portion of land. Leges Inee regis^ titulo de *villtco 
regto de prtfcis jinghrum legtbus, Cdnibridge, 1644. 

II See the law of the Saxons, which makes this fame regular 
tioii for feveral people, chap. 18 See alfo the law of the Ripu- 
aiians, tit. 36. §11. the law of the Bavaiians, tit. i. § 10, and 
II. Si aiirum non habet^ donet aliam fecumam^ mancipia^ terram, 

&c. 
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Book In thip light it is eafy to conceive, that a perlbn 
who fiad taken revenge after having received fatif- 
fa^ion, was guilty of an heinous crime. This 
contained a public as well as a private offence : it 
was a contempt of the law of itfelf a crime which 
the legiffators * never failed to punifti. 

There was another crime, which above all others 
was confidered as dangerous, when t thofe people 
loft fomething of their fpirit of independence, and 
when the kings endeavoured to eftabliffi a better 
civil adminiftration : this was the refufing to give 
or to receive fatisfaflion. We find in the different 
codesofthelawsof the Barbarians, that the legifla- 
tors were peremptory || on this article. In effect, a per- 
lbn who refufed to receive fatisfadlion, wanted to pre- 
ferve his right of profecution; he who refufed to give 
it, left the right of profecution to the perfon in- 
jured } and this is what the fages had reformed in 
the inftitutions of the Germans, whereby people 
were invited but not compelled to compofitions. 

I have juft now made mention of a text of the 
Salic law, in which the legiffator left the party of- 

^ See the law of the Lombards, book i. tit. 25. § 21. ibid, 
book i. tit. 9. § 8 and 34 ibid. § 38. and the capitulaiy of 
Charlemain in the year 802. chap. 32. containing an inftrudhon 
given to thofe whom he fent into the provinces. 

f Sec in Gregory of Tours, book vii. cliap. 47. the detail of 
a procefs, wherein a party lofes half the compofuion th.it had 
been adjudged to him, for having done juftice to himfelf, in.- 
ftead of receiving fatisfa^tion, whatever injury he might Ivve af- 
terwards received. 

II See the law of the Saxons, chap. 3 and 4 the law of the 
Lombards, book i. tit. 37. § i and 2. and^the law of the Ale« 
mans, tit. 45. § i and i. This laft law gave leave to the party in> 
jured to right himfelf upon thelpot, and in the fiilt tianlport of 
paflion. See alfo the capitularies of Charlemain in the year 779. 
chap. 22. in the year 802. chap. 31. and alfo that of the year 
805. chap. 5. 

fended 
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fended at liberty to receive or to refufe fatisfaftion ; Book 
it is the law * by which a perfon who had ftripped c^p*i9. 
a dead body, was expelled from fociety, till the 
relati9ns upon receiving fatisfadlion petitioned for 
his being re-admitted. It was owing to the relpefl: 
they had for facred things, that the compilers of 
the Salic laws did not meddle with the ancient 
ufage. 

It would have been abfoiutely unjuft to grant a 
compofuion to the relations of a robber killed in 
the fad, or to the relations of a woman who had 
been repudiated for the crime of adultery. The 
law (') of the Bavarians allowed no compofition in 
the like cafes, but puniftied the relations who Tafniion, 
fought revenge. 

It is no rare thing to meet with compofitions jt 
for involuntary adions in the codes of the laws of * 
the Barbarians. The law of the Lombards is ge- >awof the 
nerally very prudent; it (®) ordained, that in thofe 7.§ 4! 
cafes the compofuion Ihould be according to 
perfon’s generofity ; and that the relations Ihould 
no longer be permitted to purfue their revenge. 

Clotharius the fccond made a very wife decree : 
he forbad (' ) the perfon robbed to receive any clan- (’’) 
deftine compofuion, and without an order from pacisinter 
the judge. VVe lhall prefently fee the motive of ^ 

this law. Clotari- 

uin, anno 
593 ' ^ 

• The compilers of the law of the Ripuarians feem to have decretio 
foftened this. Sec the 85th title of thofe laws. Clotarii 2. 

regis circa 
annum 
595. chap. 

It. 
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CHAP. XX. 

Of what was afterwards called the JurifdiSlion 
of the Lords. 

compofition which they were obliged 
Chap. »o. AJ to pay to the relations for murders, or injuries, 
they were alfo under a necefiity of paying a certain 
duty, which the codes of the barbarian laws call 
* frtdum. We have no term in our modern lan- 
guage to exprcfs it ; yet I intend to treat of it at 
large; and in order to give an idea of it, 1 begin 
with defining it a recompence for the protection 
granted againft the right of profecution. Even to 
this day, fredy in the Swedifti language, fignifies 
peace. 

The adminiftration of juftice among thofe rude 
and unpolilhed nations, was nothing more than 
granting to the perfon who had committed an of- 
fence, a protedlion againft the profecution of the 
party offended, and obliging the latter to accept 
of . the fatisfadtion due to him : infomuch that 
among the Germans, contrary to the pradfice of all 
other nations, juflice was adminiftered in order to 
protedf the criminal againft the party injured. 

The codes of the Barbarian laws have given us 
the cafes in which the freda might be demanded. 
When the relations could not profecute, they allow 
of no fredum ; and indeed, when there was no 

• When it was not determined by the law, it was generally 
the third of what wa^ given for the compofition, as appears ill 
the law of the Ripuarians, chap. 89. which is explained by the 
third capitulary of the year 813. Edition of Baluziuai tom. t. 

pag. jia. 
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j^jrofecution, there could be no compodtioti for a o k 

|>rote(5l:ion againft it. Thus, in the law of the chap io. 

(“i) Lombards, if aperfon happened to kill a 

man by chance, he paid the value of the man i 7 !edition 

killed, without the fredum-, becaufe as he had killed 

him involuntarily, it was not the cafe in which 

the relations were allowed the right of profecution. 

Thus in the law of the (') Ripuarians, when aCOTit.joi 
perfon was killed with a piece of wood, or with 
any inftrument made by man, the inftrument or 
the wood were deemed culpable, and the relations 
feized upon them for their own ufe, but were not 
allowed to demand the fredum. 

In like manner, when a beaft happened to kill 
a man, the (’) fame law eftablilhed a compofition (0T»t.45« 
without the fredum, becaufe the relations of the 
deceafed were not offended. 

In fine, it was ordained by the (’) Salic law, 
that a child who had committed a fault before theg^^ 
age of twelve, (hould pay the compofition with- the law of 
out the fredum : as he was not yet able to bear bari^°'”' 
arms, he could not be in the cafe in which theboo'^'- 
party injured, or his relations, had a right to de- 

mand fatisfaftion. brock’s 

It was the criminal that paid the fredum for the edition, 
peace and fecurity, of which he had been deprived 
by his crime, and which he might recover by pro- &c. 
tedlion. But a child did not lofe this fecurity •, 
was not a man j and confequently could not be ex- 
pelled from human fociety. 

TKii- fredum was a local right in favour of the 
perfon who v/as * judge of the diftrid. Yet the 

• As appears by the clecicc of Ooiharins II. in the ycsir 595. 

Jriiius ta?ncn juJici tn cvjin fago rj} ujervetur, 

VoLs II. t f law 
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Booi^ t>f the Rtpuarians (*) forbad him to d rn'ild 
Cha,). i’o. himfelf : it ordained, that the party who > ad 
(“)!'**• *5- gained the caufe (hould receive it and carry it to 
the exchequer, to the end that there might be a. 
lading peace, fays the law, among the Ripuarians. 

The grcatnefs of the fredum was proportioned to 
the degree of * protection : thus the fredum for 
the king’s protection was greater than what was 
granted for the protection of the count, or of the 
other judges. 

Here I fee the origin of the jurifdiCtion of the 
lords. The fiefs comprized very large territories, 
as appears from a vad number of records. I have 
already proved that the kings raifcd no taxes on 
the lands belonging to the divifion of the Franks j 
much lefs could they referve to themfelves any du- 
ties on the fiefs. Thofe who obtained them, had 
in this refpeCt a full and perfeCt enjoyment, reap- 
ing every poQible emolument from them. And as 
one of the mod confiderable emoluments was 
the judiciary profits (freda)y which were received 
according to the ufage of the Franks, it followed 
from thence, that the perfon feized of the fief, was 
alfo feized of thejurifdiClion, the exercife of which 
confided of. the compofitions made to the relations, 
and of the profits accruing to the lord j it was no- 
thing more than ordering the payment of the com- 
pofitions of the law, and demanding the legal fines; 

* Capilulare inccrti anm, chap. 57. in Isaltr/ius, tom. i. page 
51?. and it IS to be oblervcd, that wlnt wab called JreJum or 
jaiJa^ in the monuments of the fiilt latt, is known by ’.he name of 
bannum in rhoic ot the fecotul race, as appears from the capitu- 
lary lU parUhu^ Suxoma,\vi the year 7?9. 

+ See the cap.tu^ary of Charlemain, de<viUis^ where he ranks 
theie Jreda among the gieat revenues of what was called *vtlU^ 
or the king's demefnes. 


Wc 
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We find t)y the formularies containing con fir>- B o-ok 
ination of the. perpetuity of a fief in favour of achap. 20, 
feudal lord ("), or of the privileges of fiefs in fa- (”')See the 
Vour of (') churches,- that the fiefs were pofleflTed 
of this right. This appears alfo from an infinite formuh,^ 
number of charters (^) mentioning a prohibition tOMarlui- 
the king’s judges or officers of entering upon the 
territory in order to exercife any aft of judicature kI, 3d, anj 
whatfoevcr, or to demand any judiciary emolument. 

When the king’s judges could no longer make any MmcuI- 
demand in a diftrift, they never entered it ; and 
thofe to whom this diftrift was left, performed the ( ] 
fame funftions as had been exercifed before by the oftiv,fe 

judges. el'pecT'ny 

The king’s judges are forbidden alfo to oblige that at the 

the parties to give fecurity for their appearing be- '"h 
fore them : it belonged therefore to the perlbn who lume of 
had received the territory in fief, to demand this fe- Ha*ns'of " 
curity. They ntention alfo, that the king’s com- 

miffaries fhall not infill upon being accommodated by thVL- 

with a lodging j in effeft, they no longer exercifed 
any funftion in thofe diflrifts. 

The adminiftration therefore of jufticc, both in 
the old and new fiefs, was a right inherent in the 
very fief itfelf, a lucrative right which conftituted a 
part of it. For this reafon it had been confidered at 
all times in this light •, from whence this maxim a- 
rofe, that jurifdiftions are patrimonial in France. 

Some have thought that the juiifdiftions derived 
their origin from the manumiffions made by the 
kings and lords, in favour of their bondmen. But 
the German naritin'i, and thofe defeended f.-om their, 
are not the oniv people who msnumittetl tiieir bond- 
men, and yet they arc the onlv people tl'..vt. eiUblWh- 
F f 2 id 
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Book ed patrimonial iurirdidions. Befides, we find by 
Chap. xo. the formularies * of Marculfus that there were free- 
men dependent on thefe jurifdidlions in theearliefi: 
times : the bondmen were therefore fubjedt to the 
jurifdidtion, becaufe they were upon the territory j 
and they did not give rife to the fiefs for having 
been annexed to the fief. 

Others have taken a Ihorter cut: the lords, fay 
they, and this is all they fay, iifurped the jurifdic- 
tions. But are the nations defcended from Ger- 
many the only people in the world that ufurped the 
rights of princes? We are fufficiently informed by 
hiftory, that feveral other nations have encroached 
upon their fovereigns; and yet we find no other in- 
ftance of what we call the jurifdidtion of the lords. 
The origin of it is therefore to be traced in the 
ufages and cuftoms of the Germans. 

(^) Trea- Whoever has the curiofity to look into Loyfeau(^) 
lage”|ui'if- furprifed at the manner in which this author 

diitions. fuppofes the lords to have proceeded, in order to 
form and ufurp their different jurifdidions. They 
muff have been the moft artful people in the world ; 
they muff have robbed and plundered, not after 
the manner of a military nation, but as the coun- 
try juftices and the attornies rob one another. 
Thofe brave warriors muff be faid to have formed 
a general fyftem of politics throughout all the 
provinces of the kingdom, and in fo many other 
countries in Europe: Loyfeau makes them reafon, 
as he himfelf reafoned in his clofet. 

* See the 3d, 4tb, and 14th of the fiifl: book, and the charter 
of'Chailemain, in the year 771, in Martenne, tom. i. Anccdot. 

collect.. II. praciptentes jubemus lit uUus judex publicus 

homines jpfius ecclefur et monajlent ipfius Morbacenfts tarn tn^enuos 
quuni vi Jervos, ^ (jut/uper eorum terras manere^ d:c. 


Once 
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Once more : if the jurifdidion was not a depend- Book 
ance of the fief, how come we every where (‘) to chap. ii. 
find, that the fervice of the fief was to attend the O) See 
king or the lord both in their courts and in the cange on 

• hominium* 


CHAP. XXL 

Of the territorial JurifdiBion of the Churches, 

H E churches acquired a very corifiderable 
property. We find that our kings gave 
them great feigniories, that is, great fiefs ; and wc 
find jurifdidions eftablifhed at the fame time in the 
demefnes of thofe churches. From whence could 
fo extraordinary a privilege derive its origin } It 
muft certainly have been in the nature of the grant? 
the church land had this privilege, becaufe it had 
not been-taken from it. A feignory was given to 
the church ■, and it was allowed to enjoy the fame 
privileges, as if it had been granted to a vaflal. It 
was alfo fubjefted to the fame fervice as it would 
have paid to the date if it had been given to a lay- 
man, according to what we have already obferved. 

The churches had therefore the right of demand- 
ing the payment of compofitions in their territory*, 
and of infilling upon the fredum ; and as thofe 
rights neceflanly implied that of hindering theking’s 
officers from entering upon the territory, to demand 
thefe freda and to exercife adts of judicature, the 
right which ecclefiaftics had of adminiftering iuf- . „ , 

tice in their own territory, was called mmumty, m jdand 
the llyle of the formularies (’’) of the charters, and m[)iary of 
ot the c.ipitularies. Msrcui- 

-p. r rp.! fus, book 

F f 3 The i. ’ 
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Book The law of the Ripuarians * forbids the frcedr 
t of the churches, to hold the affembly ij; for 
adminiftefing juftice in any other place than in the 
church where they were manumitted. The churches 
had therefore junfdiftions even over freemen, and 
held their placita in the earlieft times of the mo- 
narchy. 

vita 8. I find in the lives of the faints ('), that Clovis 
Epi^opi gave to a certain holy perfon a power over a diftridt 
aptid'lJoi leagues, and exempted it from all manner of 

lanti.aaos jurlfdidion. This, I believe, is a falfity, but it 
i6 Miu, ^ Yalfity of a very ancient date; both the truth 
and the fidion contained in that life are relative to 
the cuftoms and laws of thofc times, and it is thefe 
( ) See alfo cuftoms ("j and laws we are inveftigating. 
s! Mela-*** Clotharius II. orders § the bilhops or the nobility 
nius, and who are poflefted of eftates in diftant parts, to chufe 
Dtlioli.’ Upon the very fpot thofe who are to adminifter juf- 
tice, or to receive the judiciary emoluments. 

(<■) Ibid. The fame prince {') regulates the judiciary power 
between the ecclefiaftic courts and his officers. The 
capitulary of Charlemain in the year 8o2 preferibes 
to the bilhops and abbots, the qualifications necef- 
fary for their officers of juftice. Another capitulary 
(0 In the C) of f^uie prince inhibits the royal officers, to 
i^^nbards *oy jurifdiftion over || thofe who are cm- 

book ii. 

tit. 44. « iig ^iiii nifi eccUfiam^ ubi relaxati funt^ mallum teneani^ 

thap. 2. titi 58. \ I. Sec alfo § 19. Lmdenbrotk's edition. 

Linden- .j. Tabulanis. 

brock-, i Malluni. 

Wition. ^ In the council of Paris, in the year 615. Fpifeopi 'vel poten* 
teSf qui in aliis pcJjjiAent regiombus^ judices vel mtjjos dtfcujjores de 
altis prO'V ncits non injlifuant^ nifi de loco qui pvjhtiavi peretptant 
alits reddant- art, ig. fee alfo the 12th ait. 

' II Sern.n Aldiones^ libdlarii aniiqnif vtl alii nu^iter^ ailu ibid. 

I 

ployed 
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ployed in manuring church-lands, except they en- Book 
tered into that ftate by fraud, and to exempt them- 
feives from contributing to the public charges. 

The bilhops allembled at Rheims made a decla- 
ration, * that the vaflTals belonging to the refpec- 
tlve churches are within their immunity. The ca- 
pitulary of Charlemain in the year 806 ^ ordains 
that the churches fhould have both criminal and 
civil jurifdiftion over thofe who live upon their 
lands. In fine, as the capitulary of Charles the y^^arVs;! 
Bald diftinguifhes between the king’s jurifdidlion, tnfynodo 
that of the lords, and that of the church •, I lhall^rt*fwt. 
fay nothing farther f upon this fubjcdj:. of Baiuzj- 

us,page 

CHAP. xxir. 

'That the Juri/diSHons were ejiahlijlied before 
the End of the fecond Race. 


I T has been pretended that the vafials ufurped 
the jurifdiftion in their feigniories, during the 
confufion of the fecond race. Thofe who chufe ra* 
ther to form a general propofition than to examine 


* Letter in the year 852. ait 7* in the capitulariesi p. 108. 
Sicut ilia res et facultates, in quibus *vt*vufit clertci, tta et ilia fub 
eonfecratioiie tmmunitatis funt^ de quibus debent miUtare *va£allu 
t It is added to the law of the Bavarians, art. 7. See alfo the 
3d. ait. Luidenbrock*s edition, page 444* Imprimis omnmmju^ 
^hendam eft ut habeant ecclefta earum jufliUas^ Cf tn *vtid tllorum qui 
habitant in tpfts ecclefits ^ poft^ tarn in pecunits quatp et tn Jubftanttis 
earum. 

t See the letter written by the bifhops aHVmbled at Rheims in 
the year 858. art 7. in the capitularies, Bdlii 7 iu$'s edition, pa^e 
J08. Stcut tlla res ^ fa<.tdtates in quibus *vi*imnt clmct, tiaetilla 
fub conjecraiione immumtatis funt de qmbus dsbent militart nsaffalh^ 
See. 

F f ^ it. 
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® PvV’ found it eafier to fay that the vafTals did not pof* 
Chap.^*». difcover how they came to poflpfs. Bu'|f 

the jurifdidlions do not owe fheir origin to ufurpa-: 
tions } they are derived from the priniiitive ^ftablifh- 
ment, ^nd not from its corruption. 

OTit-iii. “ He who kills. a freeman, fays (‘) the law of 
** Bavarians, fhall pay a compofition to his re- 
block’s lations, if he has anyj if not, he (hall pay it to 
edition. (« jjjg or to the perfon under whofe proteftioq 

“ he had put himfelf in his life-time.” It is well 
known what it was to put one’s felf under the pro- 
tedlion of another for a benefice. 

“ He who had been robbed of his bondman, fays 
J[‘)Tit.8j. tc jjjg of the Alemans (*), (hall have recourfe 
“ to the prince to whom the robber is fubje<3 j to 
“ the end that he may obtain a compofition. 

“ If a centenariust fays * the decree of Childc- 
bert, finds a robber in another hundred than his 
“ own, or in the limits of our faithful valTals, and 
docs not drive him out, he (hall be anfwerable 
“ for the robber, or purge himfelf by oath.’’ There 
was therefore a difference between the diftridl of 
the centenarii and that of the vaflals. 

This decree -f of Childcbert explains the confti- 
tution of Cioth.arius in the fame year, which being 
given for the fame cafe and fadt, differs only in the 


• In the year 595. ait. n & 12. cilition of the capitularies by 
Baluzius, p.i^c 19. iUtrt cofiJiiwumcon^vemt ut fi una centena in aha 
fentena •vefttgmm fecuta juerit et in^jentrtt^ *vd vi qmbufeunque fide^ 
hum nn^rorum tcnnmtf <vrjhgtum mi ferity ^ ipfum in aliam centenam 
minime expellere potuei it, aut con^enefus redJat lutronem. See, 

f .Vi fvejltgius comprobatur latroms, 'tamen pr^fentia nihilionge 
inuJ^ando\ aut fi peril quens htronem fuum compi ehenderit, integrant 
Jibi cunpofiUcnem accipiaf, ^od fi in trufle mvemtur, medietatem 
CQmpofiUoms trujiis adquirat, & cafttcle exigut a lairone, aj t. » & 3. 
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terms; the conftitution calling in trufte^ what by Book. 
the decree is ftiled in terminis fidelium nojlrorum. 
Meflieurs Bignon and Ducange (‘‘) who pretend C)^®***? 
that in fignified another king’s demcfiie, are on the^ 
miftaken in their conjefture. 

Pepin, king of Italy, in a conftitution J that had 
been made as well for the Franks as for the Lom- 
bards, after impofing penalties on the counts and 
other royal officers for prevarications or delays in 
the adminiftration of juftice, ordains * that if it 
happens that a Frank or a Lombard poffefled of a 
fief is unwilling to adminifter juftice, the judge to 
whofe diftrid he belongs, ffiall fufpend the exer- 
cife of his fief, and in the mean time, either the 
judge or his commiflary ffiall adminifter juftice. 

It appears by a capitulary (') of Charlemain, that 
the kings did not levy the freda in all places. An- the year 
other ("’) capitulary of the fame prince ffiews the 
feudal laws, and feudal court to have been already ("')The 
eftabliffied. Another of Lewis the Debonnaire or- [he*^ear^ 
dains, that when a perfon poffefled of a fief, does Ba- 
not adminifter juftice j-, or hinders it from being edition, 
adminiftered, the king’s commiffaries ffiall live up- 


X Tnferted in the law of the Lombards, book ii. tit. 51. § 14* 
ipa the capitulaiy of the year 793. in Baluzius, page 544. art. 

JO. 

f Et Ji for/itan Frances aut Longohardus habens beneficium juJWtiam 
facere noluent^ jlle judex in cujus mintfterio jumt^ contradicat illi 
heneficiitm fuitmt interim dum ipfe aut mijfus ejus jujiitiam faciat. 
See alio the fame law of the Lombards, book ii. tit. 52. § 2. 
which i elates to the capitulary of Charlemain of the year 779. 
ait. 21. 

f Capitulare quintum anni S19. art. 90. Baluzius’s edition, 
page 617. Ut ubicitmque aut epifcopiim^ aut abbatem, aut 

ahum guemlibet honore pradituni invenerint, qui jujiitta?n facere no- 
hut wcl prohibuit^ de rpf*its 1 ebus n)i<vcnt qiu.mdiu in eo loco jufiuias fa* 
*47 4 - debent. 
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y p pjf I^m at diUcietion, tiU juftice be adtniniftered. I 
quote two * capitularies of Charles 
the Bald, one of the year 86 1 ; where we find the 
particular jurifdidions cftabliftied, with judges and 
fubordinate officers ; and the other j- of the year 
9 j 64, where he makes a diftincflioii between his own 
ieignories and tHofe of private perfons. 

We have not the original grants of the fiefs, be- 
caufe they were eftablifhed by the partition, which 
is known to have been made among the conquerors. 
It cannot therefore be proved by original contradls, 
that the jurifdidions were at firft annexed to the 
fiefs : but if in the formularies of the confirmations, 
or of the tranflations of thofe fiefs in perpetuity, we 
find, as already hath been obferved, that the jurif- 
didlion was there eftablilhed -, this judiciary right 
muft certainly have been inherent in the fief, and 
one of its chief privileges. 

We have a far greater number of records, that 
eilablifh the patrimonial jurifdidlion of the clergy 
in their diftrids, than there are to prove that of the 
' benfices or fiefs of the feudal lords •, for which 
two reafons may be affigned. The firft, that moft 
of the records now extant were preferved or collected 
by the monks, for the ufe of their monafteries. The 
lecond, that the patrimony of the feveral churches 
having been formed by particular grants, and by 
a kind of exception to the order eftablifhed, they 

* EdtBum in Carifiaco Balluzius, tom. ii. page 152. unuf- 

qui/que ad'uccatus pro cmntbus de fud advocatione in con venient 

tta ut cum mtntjicnaltbus de fud advocaiione quos invenent contra 
hunc bannum nojirum Jecijfe .... cajiiget, 

f EJi^um Pifenfe^ art. 18. Baluyius's edition, tom. ii. page 
j8f. St in fif cum nojirum <v el in quamcunque immiinitatem aut ah^ 
cuius poUnits potcjiuteni vtl propnetatem conjugeritf 6 cc. 
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.were obliged to have charters granted to thcrtf s Beoi: 
whereas the conceiBons made to the feudal lords c^^l, 
being confequences of the political order, the]^ had 
no occafion to demand, and much leis to prelerve, 
a partic'-ilar charter. Nay, the kings were often- 
times fatisBed with making a fimple delivery with 
the fcepter, as appears from the lire of St. Maur. 

But the third formulary * of Marculfus fuBicio 
.ently proves, that the privileges of immunity, and 
conlequently that of jurifdidlion, were common to 
the clergy and the laity, lince it is made for' both. 

The lame may be faid of the conftitution of Clo- 
tharius Il‘|'. 

CHAP. XXIII. 

General Idea of the AbbeHu BosV Book on the 
Efiabhjhment of Me French Monarchy in Gaul. 

B Efore I fintfh this book, it will not be im- 
proper to write a few ftrifturcs on the Abb^ 
du Bos’s performance, becaufe my notions are per- 
petually contrary to his ; and if he has hit on the 
truth, I mufl; have miffed it. 

This performance has impofed upon a great 
many, becaufe it is penned with art ; becaufe the 
point in queftion is conilantly fuppofed j becaufe the 
more it is deBcient in proofs, the more it abounds 
in probabilities; and, in fine, becaufe an infinite 
number of conjedlures are laid down as principles, 

• Lib. I. Maximum regtti mflri augere credimus tnonimentum^ fi 
heneficia opportuna iocu eccUfiarum aut cut *vQiuens dtcere^ benevola 
dehberaUone couadmus^ 

t I have already quoted it in the preceding chapter, Epifcopi 
'velponntes, 

and 
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9ook and from thence other conjedtures are inferred as 
Chap.a’v confe<juenccs. The reader forgets he has been 
doubting, in order to begin to believe. . And as a 
prodigious fund of erudition is interiperied, not in 
the fyflem, but around it, the mind is taken up 
vrith the appendages, and neglefls the principal. 
Befides, fuch a vaft multitude of refearches hardly 
permit one to imagine that nothing has been found ; 
the length of the way makes us think that we are 
arrived at our journey’s end. 

But when we examine the matter thoroughly, 
we find an immenfe cololTus with earthen feet; and 
it is the earthen feet that render the colofius immenfe. 
If the Abbe du Bos’s fyftem had been well ground- 
ed, he would not have been obliged to write three 
tedious volumes to prove it; he would have found 
every thing within his fubjed ; and without wan- 
dering on every fide in queft of what was extremely 
foreign to it,even reafon itfclf would have undertaken 
to range this in the fame chain with the other truths. 
Our hiftory and laws would have told him ; Bo nd 
take fo much trouble^ we /ball be your voucher 

CHAP. XXIV. 

T/he fame SubjeB continued. RefleBion on the 
main Part oj the Syjiem. 

'HE Abbe du Bos endeavours by all means 
to explode the opinion that the Franks made 
the conqueft of Gaul. According to his fyftem 
our kings were invited by the people, and only fuh- 
ftituted themfelves in the place, and fucceeded to 
the rights of the Roman cmperois. 
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This pretenfion cannot be applied to the time Book 
when Clovis, upon his entering Gaul, took and 
plundered the towns } neither is it applicable to 
the period when he defeated Syagrius the Roman 
commander, and conquered the country which he 
held ; it can therefore be referred only to the period 
when Clovis, already matter of a great part of Gaul 
by open force, was called by the choice and affec- 
tion of the people to the fovereignty over the reft. 

And it is not enough that Clovis was received, he 
mutt have been called ; the Abbe du Bos mutt prove 
that the people chofe rather to live under Clovis, 
than under the domination of the Romans, or un- 
der their own laws. The Romans belonging ta 
that part of Gayl not yet invaded by the Barbarians, 
were, according to this author, of two forts *, the 
lirft were of the Armorican confederacy, who had 
driven away the emperor’s officers, in order to de- 
fend themfelves againft the Barbarians, and to be 
governed by their own laws •, the fecond were fub- 
ject to the Roman officers. Now does the Abbe 
produce any convincing proofs that the Romans who 
were ttill fubjedt to the empire, called in Clovis ? 
not one. Does he prove that the republic of the 
Armoricans invited Clovis; or even concluded any 
treaty with him.^ not at all. So far from being 
able to tell us the fate of this republic, he cannot 
even fo much as prove its exiftence; and notwith- 
ftanding he pretends to trace it from the time of Ho- 
norius to the conqueft of Clovis, notwithttanding 
he relates with a moft admirable exaflnefs all the 
events of thofe times ; ttill this republic remains 
invifiblc in ancient authors. For there is a wide 
difference between prdving by a paffsge of Zozy- 
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Bopk mus (") that under the emperor Honorius, the 
* country of Armorica aiid the other provinces df 
Gaol revolted and formed a kind of republic v 
and Shewing us that notwithftanding the different 
pacifications of Gaul* the Armoricans formed a 
particular republic, which continued till the con- 
queftof Clovis : and yet this is what he fhould have 
demdnftrated by ftrong and fubftantial prqofs, in 
ordtfr tb eftablifh his fyftem. For when we behold 
a conqueror entering a country, and fubduing a great 
part of it by force and open violence, and foon 
after we find the whole country fubdued, without 
any mention in hiftory of the manner of its being 
effefted, we have fufficient rcafon to believe that 
the affair ended as it began. 

When we find he has mifiaken this point, it is 
eafy to perceive that his whole fyfiem falls to the 
ground ; and as often as he infers a confequence 
from thefe principles, that Gaul was not conquered 
by the Franks, but that the Franks were invited 
by the Romans, we may fafely deny it. 

This author proves his principle, by the Roman 
dignities with which Clovis was inverted : he infifts 
that Clovis fucceeded to Chilperic his father in the 
office of magijler malitia. But thefe two offices are 
merely of his own creation. S. Remigius’s letter to 
(0) Torn. Clovis, on which he grounds his opinion (“) is only 
ebap.°l^s! 2 congratulation upon his acceffion to the crown. 
|)4g.-a7*. When the intent of a writing is fo well known, why 
fhould we give it another turn ? 

Clovis, towards the end of his reign, was made 
conful by the emperor Anartartus : but what right 

• To:uJque SraJeuj Armoricus aliaque Galliarum provhei^. Ibid. 

could 



OF LAWS. 


447 

could he receive from an authbrity that lafted only Bo o n 
one year ? It is very probable, fays our auth<^, that 
in the fame diploma the emperor An^ftafius made • 
Clovis proconful. And, I fay, it is very probable 
he did not. With regard to a faft for which there 
is no foundation, the authority of him who denies 
is equal to that of him who affirms. But I have 
alfo a reafon for denying it. Gregory of Tours, 
who mentions the confulate, fays never a s^ord 
concerning the proconfiilare. And even this pro- 
confulate could have lafted ody about fix months. 

Clovis died a year and a half after he was created, 
conful ; and we cannot pretend to make the pro* 
confulate an hereditary office. In fine, when the 
confulate, and, if you will, the proconfulate were 
conferred upon him, he was already matter of the 
monarchy, and all his rights were eftablifhrd. 

The fecond proof alledged by the Abbe du Bos, 
is the renunciation made by the emperor Juftinian, 
in favour of the children and grand- children of 
Clovis, of all the rights of the empire over Gaul, 

I could fay a great deal concerning this renuncia- 
tion. We may judge of the regard (hewn to it 
by the kings of the Franks, from the manner in 
which they performed the conditions of it. Be- ' 
fides, the kings of the Franks were matters, and 
peaceable fovereigns of Gaul; Juftinian had not 
one foot of ground in that country j the weftern 
empire had been tlcftroyed a long time before } 
and the eaftern empire had no right to Gaul, but 
as reprefenting the emperor of the weft. Thele 
were rights to rights j the monarchy of the Franks 
was alieady founded; the regulation of their 
cftablilhment was made j the reciprocal rights of 

the 
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the perfons and of the different nations who lived 
in the monarchy, were agreed on; the laws of 
«ac1^ nation were given and even reduced into 
trriting. What could therefore that foreign re- 
nunciation avail to a government already eitab- 
lilhed ? 

What can the Abbe mean by making fuch a pa- 
rade of the declamations of all thofe bifhops, who 
amidfl; the confulion, and total fubverlion of the 
ftatc, endeavour to flatter the conqueror ? What 
elfe is implied by flattering, but the weaknefs of 
him who is obliged to flatter ? What does rhetoric 
ind poetry prove, but the ufe of thofe very arts ? 
Is it polTible to help being furpfifed at Gregory of 
Tours, who after mentioning the afTaflinations com- 
mitted by Cfovis, fays, that God laid his enemies 
every day at his feet, becaufe he walked in his 
ways ? Who doubts but the clergy were glad of 
Clovis’s converfion, and that they even reaped 
great advantages from it ? But who doubts at the 
fame time that the people experienced all the mi- 
feries of conqueft, and that the Roman government 
fubmitted to that of the Franks ? The Franks 
Were neither willing nor able to make a total 
change i and few conquerors were ever feized with 
fo great a degree of madnefs. But to render all 
the Abbe du Bos’s confequences true, they muft 
jiot only have made no change amongft the Ro- 
mans, but they muft have even changed them- 
felves. 

I could undertake to prove, by following this 
author’s method, that the Greeks never conquered 
Pcrlia. J ihould fet out with mentioning the trea- 
ties which fome of their cities concluded with the 

Ferfians ; 
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Pcrfians : I fliduld mention the Greeks who were 
in Perfian pay, as the Franks were in the pay chap. 
of the Romans. And if Alexander entered the 
Perfian territories, befieged, took, and deftroyed 
the city of Tyre, it was only a particular affair 
like that of Syagrius. But, behold the Jewilh 
pontiff goes forth to meet hint. Liften to the 
oracle of Jupiter Hammon. Recolledt how he 
had been predidled at Gordium. See what a 
number of towns crowd,- as it were, to fubmit to 
him i and how all the Satraps and grandees come 
to pay him obeifance. He put on the Perfian 
drefs i this is Clovis’s confular robe. Does not 
Darius offer him one half of his kingdom ? Is 
not Darius affaflinated like a tyrant ? Do not the 
mother and wife of Darius weep at the death of 
Alexander ? Were Quintus Curtius, Arrian, or 
Plutarch, Alexander's cotemporaries ? Has not the 
invention of * printing afforded us great lights, 
which thofe authors wanted ? Such is the hiftory 
of the ejtablijhment of the French monarchy in Gaul, 

CHAP. XXV. 

Of the French Nobility. 

T H £ Abbe du Bos maintains, that at the 
commencement of our monarchy there was 
only one order of citizens among the Franks. This 
affertion, fb iitjurious to the noble blood of our 
principal families, is equally affronting to the 
three great houfes which fucceflively governed this 
realm. The origin of their grandeur would not 
therefore have been lofl in the obfeurity of time. 

* See the preliiriinary difcouile of the Abb^ da Bos. 

yoL, II. G g Hiftory 
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X * point out the ages when they wcitf 

Cbaf. *5. p’e^ian families ; and to make Childeric, Pepin, 
ana Hugh Capet gentlemen, we (hould be obliged 
to trace their p digree amnng the Romans or Sax- 
ons, that is among the conqvtered nations. 

This author grounds (') his opinion on the SaliC 
mentof law. By that law, he lays, it plainly appears, 
theFnnchjjjjj there were not two different orders of citizens 
city, vol among the Franks : it allowed a compofition * of 
g'cb°p|^ two hundred fous for the murder of any Frank 
4- pas< whatfoever *, but among the Romans it diftin- 
guilhed the king’s gueft, for whofe death it gave 
a compofftion of three hundred fous, from the 
Roman proprietor to whom it granted a hundred, 
and from the Roman tributary to whom it gave 
only a compofition of forty- five. And as the 
difference ot the compofitions formed the principal 
diftinftion, he concludes that there was but one 
order ot citizens among the Franks, and three 
among the Romans. 

It is aftonilhing that his very miftake did not fet 
him right. And indeed, it would have been very 
extraordinary that the Roman nobility who lived 
under the deamination of the Franks, fitould have 
a larger compofition ; and been perfons of much 
greater importance than the moR illuffrious among 
the Franks, and their greatell generals. What 
probability is there, that the conquering nation 
fhould have fo little refpeft for tbemfelvcs, and fo 
great a regard for the conquered people ? Befides, 
our author quotes the laws of other barbarous na- 
tions, wiiich provc.s that they had different order*' 

• He cites the 44th title of this law, and the law of the Ripua* 
rians, tit. y. and 

«f 
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of citilcens. Now it would be a matter of aftonilh- 
ment that this general rule Ihould have failed only Chap. 25; 
among the Franks. Hence he ought to have con- ' 
eluded either that he did no' rightly underftmd, or 
that he mifapplied, the paflages of the Salic'lav^i 
which is aflually the cafe. 

Upon opening thi- law, we find that the compo- 
lition for the death of an Antrufiio *, that is, of 
the king’s vaflal, was fix hundred fous ; and that 
for the death of a Rom?n, who was the ( ) king’s (») salio 
gueft, was only three hundred. We find there 
Jikewife that (^) the compofition for the death of 
an ordinary Frank was two hundred fous ; and 1 1.44 § 4* 
for the death of an ordinary Roman was only CO Tit 44. 
one hundred. For the death of a Roman (‘) tri- 
butary, who was a kind of bondman or freedman, ^ 15. 
they paid a compofition of forty- five fous : but 1 
fhall take no notice of this, no more than of the 44. §7.* 
comp>ofition for the murder of a Frank bondman 
or of a Frank freedman, becaufe this third order 
of perfons is out of the queftion. 

What does our author do ? He is quite filent 
with refpeft to the firft order of perfons among the 
Franks, that is the article relating to the Antruf- 
tios ; and afterwards upon comparing the ordi- 
nary Frank, for whofe death they paid a comp'o- 
fition of two hundred fous, with thofe whom he 
diftinguifhes under three orders among the Ro- 
mans', and for whofe death they paid difierent 


• /« dominica eft* tit. 44. § 4. anitliis relates to the 

i^th toimulaiy oi Marculfus, de regis Jntrujhone, See al To the 
title 66* of the Salic law, § 3 and 4. and the title ^4. and the 
law of the Ripuaiians, tit. 11. and the capitulary of Chailes tlie 
Bald apud Cartfiacum, in the year 877, chap. 20. 
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^xxx'' compofitions, he finds that there was only one 
Chap. > 5 . ogder of citizens among the Franks, and that there 
were three among the Romans. 

As the Abbe is of opinion that there was only 
one order of citizens among the Franks, it would 
have been lucky for him that there had been only 
one order alfo among the Burgundians, becaufe 
their kingdom conftituted one of the principal 
branches of our monarchy. But in their codes * 
we find three forts of compofitions, one for the 
Burgundians or Roman nobility, the other for Che 
Burgundians or Romans of a middling condition, 
and the third for thofe of a lower rank in both 
hations. He has not quoted this law. 

It is very extraordinary to fee in what manner he 
Oj Efta- evades C') thofe palfages which prefs him hard on 

of all fides. If you fpeak to him of the grandees, 

French lords, and the nobility : thefe, he fays, are mere 

diftindions of refped, and not of order j they are 
book 6 . things of courtefy, and not legal privileges ; or 
elfe, he fays, thofe people belonged to the king’s 
council ; nay, they pollibly might be Romans : 
but ftill there was only one order of citizens 
among the Franks. On the other hand, if you 
O Ella- fpeak to him of fome Franks of an inferior rank (*), 
of bondmen ; and thus he interprets 

French the decree of Childebert. But I mull ftop here a 

little, to enquire farther into this decree. Our 

chap. 5* 

3^9 ^ Si quts quolibft cafu dentem upUmati Bur^undioni niel Ro<‘ 

ana 320. piano nobilt excujjerit^ folidos 'Vigtnh quinine cot^atur exjbl<vere 5 
de medtocribus perfoms ingemh tarn BurgunJiombus quatn Rotnams fi 
dens excuffiu fuerit^ decern fohdis componatur ; de tnferioribus perfoms^ 
qutdque johdos* art. i> 2, and 3. of tit. 26. of the law of the Bur* 
gundiansr 


author 
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author has rendered it famous by availing himfelf ^ 
of it in order to prove two things ; the one (“) Chap *5. 
that all the compodtions we meet with in the laws 
of the Barbarians were only civil fines added to book 6. 
corporal punilhments, which intirely fubverts ail the 
antient records ; the other, that all freemen were s®** 
judged diredtly and immediately by the king ("}, (») ibid, 
which is contradided by an infinite number of paf- 
fages and authorities informing us of the (“) ju- following 
diciary order of thofe times. pagriis. 

This decree, which was made in an affembly * ^ 

of the nation, fays, that if the judge finds a no- 
torious robber, he muft command him to be tied, 
in order to be carried before the king, / chap.’ aS. 

fuerit i but if he is a weaker perfon (dehilior fer- 
[ona)^ he fhall be hanged on the fpot. According chap. s. 
to the Abbe du Bos, Francus is a freeman, dehilior 
ferfona is a bondman. I fhall defer entering for a 
moment into the fignification of the word Francus^ 
and begin with examining what can be underftood 
by thefe words, a weaker perfon. In all languages 
whatfoever, every companfon necelTarily fuppofeth 
three terms, the greateft, the lefs degree, and the lead:. 

If none were here meant but freemen and bondmen, 
they would have faid a bondman., and not a man of 
lefs power. Therefore dehilior perfona does not fig- 
nify a bondman, but a perfon of a fuperior con- 
dition to a bondman. Upon this fuppoficion, 

Francus cannot mean a freeman but a powerful 

* Jtaque Colonia con^venit & ita banni^imusy ut unufque judex cri^ 
minofum latronem ut audierity ad cafam fuam ambulet & ipfum ligare 
fadat ; tta ut fi Francus fuerit y ad noflram prafe^t'iam diri%atur j 
& fi debilior pefona fuerit y in loco pendatur. Capitulary^ ot Baluw 
^ius*s edition^ tom* i. pa^. 19. 
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taken here in that accept 
piup.’j. tation, becaqfe among the Franks there were aW 
ways men whp had greater power than others in 
the ftate, and it was more difficult for the judge 
or count to chaftife them. This explication agrees 
W Sephe vt-ry well with many capitulaiies C*), where we 
of this fil'd the cafes in vvhich the criminals were to be car- 

Woik ritd before the king, and thofe in which it was 

Cliap 25. i' r ° 

aim the OilurWilC. 

chap*^T*^ It is mentioned in the life of Lewis the De- 
(1) cnip, bonnaire ( ), written by I’cgan, that the bifhops 
were the principal caufe of the humiliation of that 
empeior, efpecially thofe who had been bondmen, 
and fuch as were born among the Barbarians. 
Tegan thus addrefles Kebo, whom this prince 
had drawn from the ftate of fervitude, and made 
archhifhop of Rheims. “ IVhat recommence * did 
“ the emperor receive from you for fo many benefits? 
“He made you a freeman, but did not enoble you, 
f‘ becaufe be could not give yeu nobility after having 
“ given you your liberty.'' 

This difcourfe which proves fo ftrongly the two 
orders of citizens, does not at all confound the 
anfwers thus () : The meaning 
ot r.ie of this pajfage is not, that Lewis the Debonnaire was 
French incapable of introducing Hebo into the order of the 

in 'narchy r / d j 

voi ill nobility. Hebo^ as archbijhf^p of Rheims.^ muft have 
chan 4 Order, fuperior to that of the 

3 » n.bility. I leave the reader to judge, whether this 
be not the meaning of that paffage j I leave him to 
judge whether there be any queftion here con- 
cerning a precedency of the clergy over the nobi- 

• 0 qualnn remunerationem reddidifli ei ^ fecit t$ liberum^ non 
mbilem^ quod i/npuffibUe eji poj} liber tatem. Ibid. 

lity. 
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lity. ^bis pajjage proves only, continues the fame 
writer (‘) that the free-born fubjeSls were qualified Chap, as; 
eis noblemen ; * in the common acceptation noblemen and 
men who are free-born have for this long time fig- 
nified the fame thing. What ! becaufe fonie of our 
burghers have lately aflumed the quality of noble- 
men, (hall a pafTage of the life of Lewis the De- 
bonnaire be applied to this Ibrt of people ? And 
perhaps, continues he ftill (') Hebo bad not been a (') tbid. 
bondman among the Franks, but among the Saxons, or 
fame other German nation, whe, e the p'ople were di- 
vided into feveral orders. Then becaufe of the 
Abbe dll Bus’s perhaps there muft have been no no- 
bility among the nation of fhe Franks. But he 
never applied a perhaps fo badly. We have feen 
that Tegan * diltingudhes the bifhops, who had 
oppofed Lewis the Debonnaire, fome of who.ni 
had been bondmen, and others of a barbarous na- 
tion. Hebo belonged to the former and not to the 
latter. Befides, I do Yiot lee How a bondman, 
fuch as Hebo, can be faid to have been a Saxon 
or a German ; a bondman has no family, and 
conlequently no nation. Lewis the Debonnaire 
manumitted Hebo •, and as bondmen after their 
manumilTion, embraced the law of their matter, 

Hebo was become a Frank, and not a Saxon or 
German. 

L have been hitherto aiEling offenfively ; it is now 
time to defend myfelf. It will be objected to me, 
that indeed the body of the Antruftios formed a 
dittindt order in the ftate, from that of the freemen; 

• Omnes epifcopi moUfti fuentnt Ludo'vicOf & maxime ti guof 
€ fertvile condiUotfe honor at os hahehat^ cum his qut ex harharis na^ 
tiombus ad hoc faftigtum perdu£it funt^ 'De gefiis Ludowci Pti^ 
icap. 43 and 44. 

G g 4 but 
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but ?s the fiefs were at firfi- precarious, ani after^ 
c;>ap. ts. wafds for life ; this could not form a noblenefs of 
(Jefpent, fince the privileges yirere not annexed tq 
an hereditary fief. This is the objedion which in- 
duced Mr. de Valos to think, that there was only 
one order of citizens among the Franks *, an opi> 
hion which the Abbe du Bos has borrowed of 
' him, and which he has abfolutely fpoiled with fo 
many bad arguments. Be that as it may, it is 
not the Abbe du Bps that could make this objec- 
tion. For after having given three orders of Ro- 
man nobility, and the quality of the king’s gueft 
for the firft, he could not pretend to fay, that this 
title was a greater mark of a noble defeent than that 
of Antruftio. But I muft give a direct anfwer. 
The Antruftios or trufty men were not fuch 
becaule they were polTefled of a fief, but they ha4 
a fief given them becaufe they were Antruftios 
or trufty men. The reader may plcafe to re- 
rolle6t what has been faid in the beginning of 
this book. They had not at that time, as they 
had afterwards, the fame fief : but if they had 
not that, they had another, becaufc the fiefs were 
given at their birth, and becaufe they were often 
granted in the aftemblies of the nation, and, in fine 
becaufe as it was the intereft of the nobility to 
receive them, it was like wife the king’s intereft tp 
grant them. Thefe families were diftinguifhed 
by their dignity of trufty rnen, and by the privi- 
lege of being qualified to fwear allegiance for a fief. 
pch.» 3 . jjj jjjg following book (“), I lhall demoqftrate froni 
the circumftances of time that there were freemen, 
who were permitted to enjoy this gfeat privilege, 
and confequently to enter into the order of nobility. 

This 
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This was not the cafe at the time of Gontram, Book 
and his nephew Childebert; but fo it was at thfici.ap. » 5 . 
time of Charlemain. But though in that prince’s 
reign the freemen were not incapable of poflcfling 
fiefs, yet it appears by the above-cited paflage of 
Tegan, that the freedmen were abfolutely ex- 
cluded. Will the Abbe du Bos (*), who carries (*) Efta- 
us to Turky, to give us an idea of the ancient 
French nobility ; will he, 1 fay, pretend that {hey French 
ever complained among the Turks of the elevation 
of people of low birth to the honors and dignities 6* 
of the ftate, as they complained under Lewis the pagf jpi. 
Debonnaire and Charles the Bald ? there was no 
complaint of that kind under Charlemain, becaufe 
this prince always difiinguilhed the ancient from 
the new families *, which Lewis the Debonnaire and 
Charles the Bald did not. 

The public fhould not forget the obligation it 
owes to the Abbe du Bos for feveral excellent per- 
formances. It is by thefe works, and not by his 
hiftory of the eftablilhment of the French mo- 
narchy, we ought tojudge of his merit. He com- 
mitted very great miftakes, becaufe he had more 
in view the count of Boulainvilliers’s work, than 
his own fubjeift. 

From all thefe ftridures I (hall draw only one 
tefleftion ; if fo great a man was mifiaken, ho^ 
cautioufly ought 1 to tread ? 


BOOK 
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Book 
XXXJ. 
Qup. 1. 


f) Grc. 
gory of 
Tours, 
book iv, 
chap. 4s, 


*rheory of the feudal laws among the 
Franks, in the relation they bear to 
the revolutions of their monarchy, 

CHAP. I. 

Changes in the offices and in the fiefs. Of the 
mayors of the palace, 

T he counts at firft were fent into their di- 
ftrids only for a year-, but they foon pur- 
chafed the continuation of their offices. Of this 
we have an example in the reign of Clovis’s grand- 
children. A perfon named Peonius (*) was count 
in the city of Auxerre ; he fent his fon Mummolus 
with money to Gontram, to prevail upon him to 
continue him in his employment •, the fon gave the 
money for himfelf, and obtained the father’s place. 
The kings had already begun to fpoil their own 
favours. 

Though by the laws of the kingdom the fiefs 
were precarious, yet they were neither given nor ta- 
ken away in a capricious and arbitrary manner} 
nay, they were generally one of the principal fub- 
jeds debated in the national affemblies. It is na- 
tural however to imagine that corruption had feized 
2 this, 
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tfcJs, as well as the other article ; and that the pof- ® 
fefllon of the fiefs, like that of the counties, was chap. i. 
continued for money. 

I fhall fhew in the courfe of this book ('*), that, (’’) Chap* 
independently of the grants which the princes made^’. 
for a certain time, there were others in perpetuity. 

The court wanted to revoke the former grants ; 
this occafioned a general difeontent in the nation, 
and was foon followed with that famous revolution 
in the Frer.ch hiftory, whofc firft epocha was the 
amazing fpcdacle of the execution of Brunechild. 

That this queen, who was daughter, fifler, and 
mother to fo many kings, a queen to this very day 
celebrated for public monuments worthy of a Roman 
^dile or Proconful, born with an admirable genius 
for affairs, and endowed with qualities fo long re* 
fpefted, fhould fee herfelf (') of a fudden expofed to(')Frede. 
fo flow, fo ignominious and cruel a torture, by C*) 
king whofe authority was but indifferently eftablifh- chap. 4 ,.’ 
ed in the nation, would appear very extraordinary, 
had flie not incurred that nation’s difpleafure foribnof 
fome particular caufe. Clotharius reproached (-*) anj ^athei 
her with the murder of ten kings : but two of them ofDago- 
he had put to death himfelf •, the death of fome 
the others was owing to chance, or to the villainy garius s 
of another queen •, and a nation that had permitted 
Fredegunda (') to die in her bed, that had even (») see 
oppofed the punifhment of her flagitious crimes, 
ought to have been very indifferent with refpedl to book viii, 
thofe of Brunechild. 

She was put upon a camel, and led ignomini* 
oufly through the army ; a certain fign that fhe had 
given great offence to thofe troops. Fredegarius 

relates. 



THE SPIRIT 


460 

Book 

XXXI. 


relates, tliat Protarius Brunechild’s favourite, 
Aripped the lords of cbeif property, and filled the 
exchequer with the plunder ; that he humbled the 
nobility, and that no perfon could le fure of con- 
tinuing in any office or employment. The army 
confpired againft him, and he was ftabbed in his 
tent i but Bruntchild either by revenging -j* his 
death, or by purfiiing the fame plan, became every 
day more odious ijl to the nation. 

Clothtirius, ambitious of reigning alone, inflamed 
moreover with tlte moft furious revenge, and furs 
of periffiing if Brunechild’s children got the upper 
hand, entered into a confpiracy againll himfelf ; and 
whether it was owing to ignorance, or to the ne- 
c'effityofhis circumftances, he became Brunechild’s 
accufcr,.'ind nude a tcrribieexample of that princefs, 

Warnacharius had been the very foul of the con- 
^iracy foimed againft Brunechild ; being at that 
time mayor of Burgundy, he made § Clotharius 
confeut, that he Ihould not be difplaced while he 
Kved, By this ftep the mayor could no longer be 
in the fame cafe as the French lords before that 
period ; and this authoiity began to render itfelf in* 
dependent of the regal dignity. 


• Sai^n iSi fuit contra int^uifas, fifeo nimiinn fribuens, de re* 

husperfo tMwn jifeum ojelletis tmplere nullus reperire-- 

tur qui gredum qui?n arripiicrat poUajjfet adjumere, Fredcg. Chron. 
cap. in the year 605. 

f Ibid cap. 28, in the year 607. 

X Ib’.d. cap. 4!. in the year 61^. Burgundta Farones, tarn epifir 
topt quam eaten leudesj timntes Brunechildem et odium m earn ha- 
hentes^ conjihum tmentes^ &c. 

^ IWid. cap 41, in the year 613, Sacramento a Chthario accepta 
ne unquam mta fua temponbus degradaretur^ 

It 
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It was Brunechild’s unhappy regency, which Book 
had exafperated the nation. So long as the laws chap. L 
fubfifted in their full force, no one could grumble 
at having been deprived of a fief, fince the law did 
not beftow it upon him in perpetuity. But when 
fiefs came to be acquired by avarice, by bad prac- 
tices and corruption, they complained of being di- 
vefted by irregular means, of things that had been 
irregularly acquired. Perhaps if the public good 
had been the motive of the revocation of thofe 
grants, nothing would have been faid : but they 
pretended a regard to order, while they were openly 
abetting the principles of corruption ; the fifeal 
rights were claimed, in order to lavilh the public 
treafure : and grants were no longer the reward or 
the encouragement of fervices. Brunechild, from a 
corrupt fpirit, wanted to reform the abules of the an- 
cient corruption. Her caprices were not owing to 
weaknefs ; the vaflals and the great officers think- 
ing themfclves in danger, prevented their own, by 
her ruin. 

We are far from having all the records of' the 
tranfadtions of thofe days j and the writers of 
chronicles, who underftood very near as much 
of the hiftory of their time, as our peafants know 
of ours, are extremely barren. Yet wc have a 
conftitution of Clotharius, given * in the council 
of Paris for the teformation of -f* abufes, which 
fliews that this prince put a ftop to the complaints 
that had occa'fioned the revolution. On the one 

• Some time after Bruncchild’s execution, in the year 615. 

See 6aluzius*s edition of the capitularies, pag. zi. 

f contra rationis ordtnem aiia <uel erdinata funt^ ne in antea, 
quod a<vertat dwimtas^ conting&nt^ dtfpofuermuSy CLrtfio prajuie^ per 
nujus edi^i tenorem generahUr emendare. ibid art. j6. 


hand. 
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hand, he confirms ^ all the grants that had been 
Chap, u made or confirmed by the kings his predecefibrs ; 
and on the other, he ordains ^ that whatever had 
been taken from his vafTals, fhould be refiored to 
them. 

This was not the only conceflion the king made 
in that council i he enjoined that whatever had been 
innovated, in oppofition to the privileges of the 
clergy, Ihould be redrefled*; and he moderated the 
influence of the court in the f eledions of bilhops. 
He even reformed the fifcal affairs ; ordaining that 
all the new || cenfus’s fhould be abolifhed, and that 
they fhould not levy any §§ toll eftablifhed fince the 
death of Gontram, Sigebert, and Chilperic ; that 
is, he abolifhed whatever had been done during the 
regencies of Fredegunda and Brunechild. He for- 
bad the driving of his cattle to •** graze in private 
people’s grounds ; and we fhall prefently fee that 
the reformation was ftill more general, fo as to ex- 
tend even to civil affairs. 

t Ibid, art, i5. 

§ Ibid. art. 17* 

* Et quod per tempera ex hoc pratermijfum efi njcldehinc perpetualiter 
ubfervetur. 

f Ita ut epifeopo decedentein loco ipfms qui a Metropolitano ordinari 
debet cum principalibm^ a clero etpopulo eltgatur ; etjiperfona condignd 
fuerit^ per ordtnaUonem principts ordtnetur j wl eerie fi de palatio eh* 
gitur^ per meritum perfona & doSlrince ordinetur^ Ibid, ait, 1. 

II Ut ubicumque cenjus nonjus impie additu^ ejt, emendetur, art. 

§§ Ibid. art. 9 . 
art. dx. 


CHAP; 
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CHAP. II. 

How the civil government was reformed. 

H itherto the nation had given marks of impa- B oo k 
tience and levity, with regard to the choice cha/. a*, 
or condudl of her maftt-rs ; (he had regulated their 
differences, and obliged them to come to an agree- 
ment amongfl: themfelves. But now (he did what 
before was quite unexampled; (he caft her eyes on 
her adlual fituarion, examin d the laws cooly, pro- 
vided againft their infufficiency, reprelTed violence, 
and moderated the regal power. 

The bold and infolent regencies of Fredegunda 
and Brunechild, had lefs furprifed thaa rouied the 
nation, Fredegunda had defended her horrid cru- 
elties, her poifonings and affalTinations by a repe- 
tition of the fame crimes; and had behaved in fuch 
a manner that her outrages were rather of a private 
than public nature. Fredegunda did more mifchief: 
Brunechild threatened more. In this crifis. the n<t- 
tion was not fatisfied with redifying the feudal fy- 
ilem ; (he was allb dctei mined to fecure her civil 
government. For the latter was rataer more cor- 
rupt than the former ; a corruption the more dan- 
.gerous as it was more itiveterate, a.nd conneded ra- 
ther with the abufe of manners than with that of 
laws. 

Thehiftoryof Gregory of Tours exhibits, on the 
one hand, a fierce and barbarous nation ; and on 
Che other, kings remarkable tor the fame ferocity 
of temper. Thofe princes were bloody, iniquitous, 
and cruel, becaufc fuch was the charader of the 

whole 



THE SPIRIT 


4«4 

xxM* nation. If Chriftianity appeared fometimeit 

Chap. *.* to fiJften their rhairners, it was only by the circum- 
fiances of terror with which this religion alarms the 
finner : the church fupp'orted herfelf againft th'em 
by the miraculous operations of her faints. The 
kings would not commit facrilege^ becaufe the/ 
dreaded the punilhments inflifted on that fpecies of 
guilt : but this excepted, either in the riot of paf- 
Jfion, or in the coolnefs of deliberation, they per- 
petrated the mod horrid crimes and barbarities, where 
the divine vengeance did not appear fo immediately 
to overtake the criminal. The Franks, as I have al- 
ready obf rved, bore with cruel kings, becaufe they 
were of the fame difpofition theinfelves ; they were 
not fliocked at the iniquity and extortions of their 
princes, becaufe this was the national characleriflie^ 
There had been many laws eftablifhed, but it was 
ufual for the king to defeat them all, by a kind of 
letters called pwrp/j*, which rendered them of noef- 
fedb ; they were fomewhat fimilar to the referipts of 
the Roman emperors, whether it be that our kings 
borrowed this ufage of thofe princes, or whether it 
was owing to their own natural temper. We fee 
in Gregory of Tours, how they perpetrated mur-* 
der in cool blood, and put the accufed to death, un- 
heard ; how they gave precepts f for illicit marri- 
ages •, for transferring fucceflions for depriving re- 
lations of their right » and, in 6ne^ marrying con* 


• They were orders which the king fent to the judges to do 
or to tolerate things contrary to law. 

f See Gicgory of Tours, book iv, pag. ii/. Both oiir hiftory 
and the clMriers are fuU of this ; and the extent of thefe abufea 
appears efpeci ally in Clotharius's conllitution, inferted in the e- 
dition of the capitularies made to leform them, Baluzius's edi- 
tion! pag. 7# 


fecrated 
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fecrated virgins. ThSy did not indeed afllime the Book 
whole legiflative powerj but they difpenfed withcj^**^* 
the execution of the laws. 

Clotharius’s conftitution redrcfled all thefe griev- 
ances } no one (') could any longer be condemned (*')Art. 2 *, 
without being heard j relations (‘) were made to (‘) iwd. 
fucceed according to the order eftablilhed by law i 
a\\ precepts for marrying religious women were de- 
clared null ; (*) and thofe who had obtained and {0 B>id. 
made ufe of them, were feverely punifhed. We 
might know perhaps more exactly his determina- 
tions with regard to thefe precepts^ if the thirteenth 
and the two next articles of this decree had not 
been loft through the injury of time. We have 
only the firft words of this thirteenth article, or- 
daining that the precepts lhall be obferved, which 
cannot be underftood of thofe he had juft abolilhed 
by the fame law. We have another conftitution 
(') by the fame prince, which is relative to his de- 
cree, and corrcds in the fame manner, every edition of 
article of the abufes of tht precepts. tufarier' 

True it is that Baluzius finding this conftitution tom. i. 
without date, and without the name of the place 
where it was given, attributes it to Clotharius I. 

But I fay it belongs to Clotharius II. for three 
rcafons *, i . It fays that the king will preferve the 
immunities * granted to the churches, by his father 
and grandfather. What immunities could the 
churches receive from Childeric grandfather of Clo- 
tharius I. who was not a chriftian, and who lived 

♦ In the prece<^ing book I have madie mentio^ of thefe immu- 
nities, which were grants of Judicial rights, anJl contained pro- 
hibitions to the regal judges to perform any funiliOn in the ter- 
iitory, and were equivalent to the election or gt'ant of a £efii 

' VoL. II. H h 


even 



THE SPIRIT 


446 

cven^beforc the foundation of the monarchy ? But 
Chap. 1. if we attribute this decree to Clotharius II. we (hall 
find his grandfather to have been this very Clotha- 
rius I. who made immenfe donations to the church, 
with a view of expiating the murder of his fon 
Cramne, whom he had ordered to be burnt, toge- 
ther with his wife and children. 

2. Theabufes redrefled by this conftitution, were 
ftill fubfifting after the death of Clotharius I. and 
were even carried to their higheft extravagance 
during the weak reign of Gontram, the cruel ad- 
miniftration of Chilperic, and the execrable regen* 
cies of Fredegunda and Brunechild. Now can we 
imagine that the nation would have borne with 
grievances fo folemnly profcribed, without com- 
plaining of their continual repetition ? Can we 
imagine Ihe would not have taken the fame ftep 
(0 He be- as file did afterwards under Childeric II. (^) when 
ragn to- ^ repetition of the old grievances, Ihe prefled 
wards the him to Ordain that the law and cuftoms in rc- 

(*)*See7he judicial proceedings (hould be complied 

life of s. with, as formerly. 

In fine, as this conftitution was made to redrefs 
grievances, it cannot relate to Clotharius I. fince 
there were no complaints of that kind in his reign, 
and his authority was perfeftly eftabliflied through- 
out the kingdom, efpecially at the time in which 
tliey place this conftitution j whereas it agrees ex- 
tremely well with the events that happened during 
the reign of Clotharius II. which produced a revo- 
lution in the political ftate of the kingdom. Hif- 
tory muft be illuftrated by the laws, and the laws 
by hiftory. 


CHAP. 
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CHAP. III. 

Authority of the Mayors of the Palace. 


I Took notice that Clotharius II. had protnifed Book 
not to deprive Warnacharius of his tnayor’s 
place during life 5 a revolution produdive of an- 
other effed. Before that time the mayor was the 
king’s officer, but now he became the officer of 
the people j he was chofen before by the king, and 
now by the nation. Before the revolution Pro- 
tarius had been made mayor by Theodoric, and 
* Landeric by Fredegundaj but (") after that the(ii)Gefta 
mayors were chofen by the nation i*. FrInTO 

We muft not therefore confound, as fome authors rum, cap. 
have done, thefe mayors of the palace with fuch as 
were poffefled of this dignity before the death of 
Brunechild i the king’s mayors with thofe of the 
kingdom. We fee by the law of the Burgundians, 
that among them the office of mayor was not one 


of the (■) moft refpedable in the ftate j nor was it 
one of the mod; eminent ('') under the firft kings 
of the Franks. 


(') See the 
law of the 
Burgun* 
dians in 


Clotharius removed the apprehenfions of thofe 
who were poITellcd of employments and fiefs ; and fecond 
when after the death of Warnacharius \\ he afked the ment*to 


lords 

tit. 13. 


* Inftigante Brunechilde, Theodorico jubente, &c. Fredegarius, Sec 
chap. 27. in the year 605. 

+ See Fredegariu^i’s Chronicle, chap. 54* in the year 626, and • 

his anonymous continuat^r, chap. iot. in the year 695. and chap. 

105 in the year 715. Ailtioin, book iv. chap. Eginhard, life of F* ^ • 
Charlemagne, chap, 48. Gsjia rerum Francorum, chap. 45. 


II Eo anno Clotanus cum proceribus & leudihus Burquftdia Trecaf* 
Jims conjugitur^ cum eorum ejfet follicitiu f\ vellent jam Warnachario 

H h 1 dtfcejfo 
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lords afll’tnbled at Troyes, who is it they would put 
in tfis place *, they cried out they would chufe no 
one, but luing for his favour committed chemfelves 
entirely into his hands. 

Dagobert re-united the whole monarchy in the 
fame manner as his father ; the nation had a tho- 
rough conSdence in him, and appointed no mayor. 
This prince finding himfelf at liberty, and elated 
by his vi(5tories, refumed Brunechild’s plan. But 
he fucceeded fo ill, that the vafTals of Auftrafia 
let themfelves be beaten by the Sclavonians, and 
returned home ; fo that the marches of Auftrafia 
were left a prey to the Barbarians *. 

He determined then to make an offer to the Auf- 
trafians, of refigning that country, together with 
a provincial treafure, to his fon Sigibert, and to 
put the government of the kingdom and of the 
palace into the hands of Cunibert bifhop of Co- 
logne, and of the duke Adalgifus. Fredegarius 
does not enter into the particulars of the conven- 
tions then made but the king confirmed them all 
by charters, and f Auftrafia was immediately fc- 
cured from danger. 

Dagobert finding himfelf near his end, recom- 
mended his wife Nentechildis, and his fon Clovis 


dlfcejfo alium in ejus honoris ffraJum fuhtimare : fed omnes unanimiter 
dene^antes fe nequaquam njelle majorem domus eligere^ regis gratiam 
obmxe petentes^ cum rege tranftgire. Fiedtgarius, Chronicle, chap. 
54. 'n the year 6i6. 

* Iflatn *vi£tonam qttam J^mdi contra Francos memerunt^ non tan» 
turn Stlavtnorumjortitudo cbtinwti quantum dementatto Auftrafiomm^ 
dum fe cernebant cum Dagoberio odium went rife, ajfidue expoliaren* 
tur, Fieilegarius’s chronicle, chap. 68. in the year 630. 

t Deinceps Auftrafii eorum fiudio limitem Gf regnum Francorum con* 
ira Wimdos utdiier defenfaffe nofeuntur, Fredegarius's chronicle, 
chap. 75, in the year 632. 

CO 
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to the care of ®ga. The vaflals of Neuftria and Book 
B urgundy chofe ('’) this young prince for their chap. 3/ 
king. iEga and Nentechildis had the government (b) Prede 
of (') the palace ; they reftored (’’) wliatever Da- 
gobert had taken *, and complaints ceafed in Neuf- chap. 79. 
tria and Burgundy, as they had ceafed in Auftrafia. 

After the death of Aiga, the queen Nentechildis ( ) ibid. 
{') engaged the lords of Burgundy to chufe Floa- ( ') 
chatus for their mayor. The latter difpatched 
letters to the bifliops and chief lords of the king- y®*'' ‘'’S- 
dom of Burgundy, by which he promifed to pre- ciil^'sg. 
ferve their honours and dignities * for ever, that ‘‘-e 
is, during life. He confirmed his word by oath. 

This is the period, at which -f- the author of the 
Treatife of the Mayors of the Palace fixes the 
adminiftration of the kingdom by thofe officers. 

Fredegarius being a Burgundian, has entered 
into a more minute detail, as to what concerns the 
mayors of Burgundy, at the time of the revolution 
of which we are fpeaking, than with regard to the 
mayors of Auftrafia and Neuftria. But the con- 
ventions made in Burgundy were, for the very fame 
reafons, agreed to in Neuftria and Auftrafia. 

The nation thought it fafer to lodge the power 
in the hands of a mayor whom fhe chofe herfelf, 
and to whom Ihe might prefcribe conditions, than 
in thofe of a king whofe power was hereditary. 

* Ibid. cap. 89. Floackatus dudbus a regno Burgundi^e 

fiu & ponitfictbuSi per epiflolam ettam et fatramenUs firma<vtt unieuique 
gradum honoris et dignitatem^ feu et amicitiam, perpetuo confervare» 

t Deinceps a temporihus Clodovet qut juh filtus Dagoherti inclyti 
regtSf pater •verb TheoJonci^regnum Ftancorum dtcidens permajores 
domus^ ecepit ordinary Dg iiiajoi ibus domus j egiae. 
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CHAP. IV. 

Of the Genius of the Nation in regard to the 
Mayors. 

A Gdvernment, in which a nation that had an 

^ hereditary king, chofe a perfon to exercife 
the regal authority, feems very extraordinary : but 
independently of the circumftances of the times, 
I apprehend that the notions of the Franks in 
regard to this article were derived from a higher 
fource. 

The Franks were defcended fiom the Germans, 
of whom * Tacitus fays, that in the choice of 
their king they were determined by his noble ex- 
traftion ; and in that of their leader, by his valour. 
This gives us an idea of the kings of the firft race, 
and of the mayors of the palace } the former were 
hereditary, the latter eledive. 

No doubt, but thofe princes, who flood up in 
the national aflembly, and offered themfelves as the 
condudlors of a public enterprize to fuch as were 
willing to follow them, united, generally in their 
own perfon, both the power of the mayor and the 
king’s authority. By the fplendor of their defeent 
they had attained the regal dignity ; and their 
military abilities having recommended them to 
the command of armies, they rofe to the power of 
mayor. By the regal dignity our firfl kings pr^- 
fided in the courts and aflemblies, and enaded laws 
with the national confent *, by the dignity of duke 

* Rigts es nvhiliiaUi duces ex mriule fumutiU De moribus Gcrma* 
aorum. 

or 
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or leader, they undertook expeditions, and com- Book 
manded the armies. Chap. 4 ." 

In order to be acquainted with the genius of the 
primitive Franks in this refpedl, we have only to 
caft an eye on the conduct of Q Argobaftes, a( 0 See 
Frank by nation, on whom Valentinian bad con- Aiexan”* 
ferred the command of the army. He confined der in 
the emperor to his own palace j where he would of To^s. 
fuflFer nobody to fpeak to him concerning either 
civil or military affairs. Argobaftes did at that 
time what was afterwards pradifed by the Pepins. 

CHAP. V. 

In what Manner the Mayors obtained the com- 
mand of the Armies. 

O O long as the kings commanded their armies 
^ in perlon, the nation never thought of chufing 
a leader. Clovis and his four fons were at the 
head of the Franks, and led them on through a 
feries of viiSlories. Theobald fon of Theodobert, 
a young, weak, and fickly prince, was the firft (®) (s) in the 
of our kings that confined himfelf to his palace. 

He refufed to undertake an expedition into Italy 
againft Narfes, and had * the mortification to 
fee the Franks chufe themfelves two chiefs, who 
led them againft the enemy. Of the four fons 
of Clotharius 1. Gontram "I* was the leaft fond of 
commanding his armies •, the other kings followed 


• Leutharis *v€ro et ButiUnuSy tametfi ui regi ip forum mintme pla- 
cebaty belli cum ets fuiutatem inierunt, Agathias, book i, Gregory 
ot Tours, book iv. chap. 9. 

f Gontram did not even march againft Gondovald, who ftyled 
himi'elf fon ot Clotarius, and claimed his (hare of the kingdom. 

H h 4 this 
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Book this example; and, in order to intruft the coift* 
marfd without danger into other hands, they con- 
ferred it upon feveral chiefs or dukes *. 

Innumerable were the inconveniencies which 
thence arofe ; all difcipline was loft, no one would 
any longer obey. The armies were dreadful only 
to their own country ; they were loaden with 
fpoils, before they had reached the enemy. Of 
thefe miferies we have a very lively picture in Gre- 
(ti)Ore- gory of Tours ('*). How fhall we be able to obtain 
vibiory^ faid Gontram (‘), ive who do tut fo much 
books, as keep what our anceftors acquired? Our nation is 

and*bo^oic »o longer the fame Strange, that it Ihould 

ibid^book decline fo early as the reign of Clovis’s 

8 chap.30. grandchildren ! 

(') Ibid. It was therefore natural they fhould determine 
at laft upon an only duke, a duke invefted with 
an authority over this prodigious multitude of 
feudal lords and vaffals, who were now become 
ftrangers to their own engagements a duke who 
was to eftablilh the military difcipline, and to put 
himfelf at the head of a nation unhappily prac- 
fifed in making war againft itfclf. This power 
was conferred on the mayors of the palace. 

he original funftion of the mayors of the pa- 
lace, was the management of the king’s houlhold. 
fewnd*^* They had afterwards, in conjunflion (’') with other 
iuppie. officers, the political government of Befs ; and at 
length they obtained the foie difpofal of them. 

the Bur- * 


gundians^ 

tit. 

ai)'^ Gre* 
gory of 
Tours, 
book 9. 
chap. 36. 


• Sometimes to the number of twenty. See Gregory of Tours, 
book 5. chap. 17. book 8. chap. 18, ami 30. book 10. chap 3. Da- 
gobeit, who had no mayor in obferved the fame policy, 

and lent againlt the G.ifcons ten dukes and feveral counts who had 
no dukes ovei them, Fiedegarius's Chi onicle, chap. 78. in the y«ar 
636, 


They 
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They had alfo the adminiftration of military af- Book 
fairs and the command of the armies; employ- 
ments neceflarily connefted with the other two. 

In thofe days it was much more difficult to raife 
than to command the armies ; and who but the 
difpenfer of favours could have this authority ? 

In this martial and independent nation, it was 
prudent to invite, rather than to compel ; pru- 
dent to give away or to promife the fiefs, that 
fhould happen to be vacant by the death of the 
poffeffor; prudent in fine, to reward continually, 
and to raife a jealoufy with regard to preferences. 

It was therefore right, that the perfon who had 
the fuperintendency of the palace, fliould alfo be 
general of the army. 

CHAP. VI. 

Second Epocha of the Humiliation of our Kings 
of the firfi Race. 

A fter the execution of Brunechild, the may- 
ors were adminiftrators of the kingdom under 
the fovereigns ; and though they had the conduct 
of the war, yet the kings were always at the 
head of the armies, and the mayor and the nation 
fought under their command. But thevidory ( ) annals of* 
of duke Pepin over Theodoric and his mayor, Metz, 
completed • the degradation of our princes ; and^'j^^V.* 
that {”) which Charles Martel obtained over Chil- 
peric and his mayor Rainfroy, confirmed it. Au- year 719. 
ftrafia triumphed twice over Neuftria and Bur- 
gundy ; and the mayoralty of Aullrafia being an- 

• lilts quidem nomina repfuin impcnenst ipfe totlui regni habens pri* 

^iUgtujnf ^c. Annals oi Metz, year 695, 

8 nexed 
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ncxed as it were to the family of the Pepins, this 
mayoralty and family became greatly fuperior to 
all the reft. The conquerors were then afraid left 
fome perfon of credit fliould feize the king’s per- 
fon, in order to excite difturbances. For this 
reaibn they kept * them in the royal palace as in 
a kind of prifon, and once a year (hewed them 
to the people. There they made ordinances, but •f' 
thefe were fuch as were didated by the mayor ; 
they anfwered ambafladors, but the mayor made 
the anfwers. This is the time mentioned by | hif- 
torians of the government of the mayors over the 
Icings whom they held in fubjedion. 

The extravagant pafTion of the nation for Pepin’s 
family went fo far, that they chofeone of his grand- 
fons who was yet || an infant for mayor; and put 
him over one Dagobert, that is one phantom over 
another. 

• Sedemque Hit regalem fub fua diiione concejjit* Ibid, anno 
719. 

•f Ex chronica Cent ulenji^ lib. 2. ut refponfa qua erat edo^us*vel 
potiusjujfus ex fua *velut poteftate redderet, 

X Annals of Metz, anno 691. /inno principatus Pipptnt fuper 

*rheodoruum Annals of Fuld, or of Laurilhatn, Ptpptms 

dux Francorum obtinutt regum Fran corum per annos 27. cum regibus 
fbi fubje^is* 

H Fofthac TheudoaUus filius ejus (Gnmoaldi) par<vulus in loco 
tpfiusy cumpradiFlo rege Dagobert Oy major. domus palatn efeElm eft. 
The anonymous continuatorof Fredegarius in the year 714, chap. 
104. 
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CHAP. VII. 

Of the great Offices and ViejT'under the Mayors 
of the Palace, 

T he mayors of the palace were far from re- B o o * 
viving the precarioufnefs of polls and em-ct,ap, y, 
ployments ; for indeed their power was owing to 
the protedion which in this refped they had grant- 
ed to the nobility. Hence the great offices were 
cpntinued to be given for life, and this ufage was 
every day more firmly eftabliflied. 

But I have fome particular refledions to make 
here in refped to fiefs : and in the firft place I do 
not queftion but mod of them became hereditary 
from this time. 

In the treaty of Andeli {"), Gontram and 
nephew Childebert engage to maintain the dona- gory of 
tions made to the vafTals and churches by the kings 
his predeceflbrs ; and leave is given to the * wives. See aiib 
daughters and widows of kings, to difpofe by will 
and in perpetuity of whatever they hold of the **’*•■'“* *^' 

, ‘ ^ intheyeai 

exchequer. 615. art. 

Marculfus wrote his formularies at the time ("I 'f". 

V / (oj Sec 

of the mayors. We find feveral -f in which thethe»4th 
kings make donations both to the perfon and to of 
his heirs : and as the formularies reprefent the the firft 

book. 


^ Vt fi quid de ngris fifcalibus ^el fpeciehus atque freefidio pro ar* 
hitrii fui njoiuntate facere aut cutquam conjeru •voluennty Jixa flahi* 
lit ate per pe tub confervetur. 

f See the 14th formula of the firft book, which is equally 
applicable to the fiical eftates given dire6lly and in perpetuity, 
or given at firft ns a benefice, and afterwards in perpetuity i St- 
cut ab tiio aut a fjco nojlro fuit popjfa. See alfo the 17th formula, 
ibid 
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coinraon adlions of life, they prove that part of 
the fiefs were become hereditary towards the end 
of the firft race. They were far from having in 
thofe days the idea of an unalienable demefne-, this 
is a modern thing, which they knew neither in 
theory nor pradice. 

In proof hereof we fhall prefently produce po- 
fitive fads ; and if we can point out a time in 
which there were no longer any benefices for the 
army, nor any funds for its fupport-, we muft cer- 
tainly conclude that the ancient benefices had been 
alienated. The time I mean is that of Charles 
Martel, who founded fome new fiefs, which we 
ihould carefully diftinguifh ffom thofe of the ear- 
lieft date. 

When the kings began to make grants in per- 
petuity, either through the corruption which crept 
into the government, or by reafon of the confti- 
tution itfelf, which continually obliged thofe prin- 
ces to confer rewards; it was natural they fliould 
begin with giving the perpetuity of the fiefs, ra- 
ther than of the counties. For to deprive them- 
felvcs of fome acres of land was no great mat- 
ter ; but to renounce the right of difpofing the 
great offices, was diverting themfelves of their 
very power. 


CHAP. VIII. 

In what Manner the allodial EJlates were 
changed into Fiefs. 

T he manner of changing an allodia] eftate 
into a fief, may be feen in a formulary of 
Marculfus (''). The owner of the land gave it 

to 
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to the king, who reftored it to the donor by way Book 
of ufufruit, or benefice, and then the latter nomi- 
natcd his heirs to the king. 

In order to find out the reafons which induced 
them thus to change the nature of the allodia^ I 
muft trace the fource of the ancient privileges of 
our nobility, a nobility who for thefe eleven cen- 
turies have been ready to undergo every hardlhip, 
and to fpill their blood in their country’s fer- 
vice. 

They who were feizcd of fiefs enjoyed very 
great advantages. The compofition for the in- 
juries done them was greater than that of free- 
men. It appears by the formularies of Marcul- 
fus, that it was a privilege belonging to the 
king’s vaflal, that whoever killed him Ibould pay 
a compofition of fix hundred fous. This pri- 
vilege was eftablifhed by the Salic law (’), and by ('')T!t,44. 
that of the Ripuaiians (')i and while thefe two 
laws ordained a compofition of fix hundred fous § 3- 
for the murder of the king’s vaflal, they gave but 

{) two hundred fous for the murder of a perfoni'llJ**-*- 
V / . . » * 0 ) Seealfb 

freeborn, if he was a Frank or Barbarian living the law of 

under the Salic law and only a hundred for 3^“'? R'py- 

' arians, tit, 

Roman. 7. and the 

This was not the only privilege belonging to the 
king’s vaflals. When (') a man was fummoned in®''^-" 
court, and did not make his appearance, nor obey (r) saiic 
the judges orders, he was appealed before the king; 
and if he perfifted in his contumacy, he was ex- 
cluded from • the Royal protedion, and no one 
was allowed to entertain him, or even to give him 

• Extra fermonem ugh, Salic law, tit, 59, and 76, 
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Book a mcrrfel of bread. Now if he was a perfon t>f an 
Chap. s. ordinary condition, bis goods (“) were confifcated •, 
(“) but if he was the king’s vaflal, they were not 
(x) ibid. The firft by his contumacy was deemed fufficiently 
convifted of the crime, the fecond was not; the 
tit. 56, former (*') for the fmalleft crimes was obliged to 
^"'ibid. undergo the trial by boiling water, the latter (^) 
tit. 76. § I. was condemned to this trial only in the cafe of 
(>)ibid. murder: In fine, the king’s vaffal C‘) could not 
tit. 76. §2. compelled to fwear in court againft another vaf- 
fal. Thefe privileges augmented daily, and the 
(•>) Apud capitulary of Carlomannus C) does this honour to 
PaiTt'iiim king’s vaflals, that they fhall not be obliged 
in theyear to fwear in perfon, but only by the mouth of their 
own vaflals. Befides, when a perfon who had 
thefe honours did not repair to the army, his 
punilhment was to abftain from flelh-meat and 
wine as long as he had been abfent from the fer- 
{') Capi- vice ; but a freeman (") who neglefted to follow 
Charfe- ^ his count was fined * fixty fous, and reduced to a 
main, in ftate of lervicude till he paid it. 
sntfart. It is very natural therefore to think that thofe 
1, and j. Pranks who were not the king’s vaflfals, and much 
more the Romans, became fond of entering into 
the (late of vaflTalage; and that they might not 
be deprived of their demefnes, they devifed the 
ufage of giving their allodium to the king, of re- 
ceiving it from him afterwards as a fief, and of 
nominating their heirs. This ufage was continued, 
and took place efpecially during the times of con- 
fufion under the fecond race, when every man 
being in want of a proteftor, wasdefirous toincor- 

• Htribannum. 
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porate himfelf with * the other lords, and to enter Book 
as it were, into the feudal monarchy, becaufe the 
political no longer exifted. 

This continued under the third race, as we find by 
feveral •f* charters ; whether they gave their allodium, 
and refumed it by the fame a 6 b} or whether it was 
declared an allodium, and aftewards acknowledged 
as a fief. Thefe were called fiefs of refumption. 

This does not imply that thofe who were feized 
of fiefs adminiftered them with prudence and ceco- 
nomy •, for though the freemen grew defirous of 
being poflefled of fiefs, yet they managed this fort 
of efiates as ufufruits are managed in our days. 

This is what induced Charlemain, the moft vigilant 
and attentive prince we ever had, to make a great 
many regulations (‘), to hinder the fiefs from being 
degraded in favour of allodial efiates. It proves 
only that in his time moft benefices were ftill only io.andthe 
for life, and confequently that they took more care 
of the allodia than of the benefices; but it is no the year 
argument that they did not chufe rather to be the 
king’s bondmen than freemen. They might have 
reafons for difpofing of a particular portion of a 
fief, but they were not willing to be dripped even 

capitulary 

or their dignity. oftheyear 

I know likewife that Charlemain complains in a 
certain capitulary ("') that in fome places there were pituiaryof 
people who gave away their fiefs in property, and re- 7*)5)^art. 
deemed them afterwards in the fame manner. But I and 
do not fay, that they were not fonder of the property tiliary of 

Lew 16 the 

• l/an infirmls reliqmt haredtbm^ fays Lambert a ArJres in Du Pious, in 
Cange, on the word aloMs. the year 

f See thofe quoted by Du Cange, in the word atoJis^ and thofe *• 

produced by Gilland, in bis treatife of allodial lands, pj?e 14. ^ ^ 
and the following. S'I'oft .e 

S. 


1 
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than of the ufufruit ; I mean only, that when they 
coulcT convert an allodium into a fief, which was to 
defcend to their heirs, and is the cafe of the for- 
mulary above-mentioned, they had very great ad- 
vantages in doing it. 

CHAP. IX. 

How the Church-lands were converted into Fiefs, 

T he ufe of the fifcal lands Ihould have been 
only to ferve as a donation, by which the kings 
were to encourage the Franks to undertake new ex- 
peditions, and by which on the other hand thefe 
fifcal lands were increafed. This, as I have al- 
ready obferved, was the fpirit of the nation ; but 
thefe donations took another turn. There is ftill 
(t) inGre- extant (') a fpeech of Chilperic, grandfon of Clovis, 
^ours^ in which he complains that almoft all thefe lands 
bookvi. had been already given away to the church. Our ex- 
chap. 46. jfjyg impoverijhed, and our riches are 

transferred to the clergy * ; none reign now but bifiopy 
who live in grandeur ^ while ours is quite eclipfed. 

This was the reafon that the mayors, who durft 
not attack the lords, ftripped the churches*, and 
one of the "f motives alledged by Pepin for entering 
Neuftria, was his having been invited thither by 
the clergy, to put a ftop to the encroachments of 
the kings, that is, of the mayors, who deprived the 
church of all her poffeflions. 

* This is what induced him to annul the teftaments made in fa- 
vour of the clergy, and even the donations of his father $ Gon- 
tram re -eftabl idled them, and even made new donations. Gre- 
gory of Tours, book vli. chap. 7. 

f See the annals of Metz, year 687. Excitor imprimis querelis 
facer datum ^ fervorum Dei, qui me fapius adierunt ut pro fuhlatisin^ 
jt^e patnmomiSf &c. 
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The mayors of Auftrafia, that is the family of the 
Pepins, had behaved towards the clergy with more Chap. 9.’ 
moderation than thofe of Neuftria and Burgundy. 

This is evident from oiir chronicles (^), in which we (0 Seethe 
fee the monks perpetually extolling the devotion 
and liberality of the Pepins. They themfelves had 
been poflefled of the firft places in the church. 

One crow does not pull out the eyes of another j as (®) 
Chilperic faid to the bilhops. Touts. 

Pepin fubdued Neuftria and Burgundy ; but as 
his pretence for deftroying the mayors and kings 
was the grievances of the clergy, he could not ftrip 
the latter, without ading contrary to his own de- 
claration, and ftiewing that he made a jeft of the 
nation. However, the conqueft of two great king- 
doms and the deftruftion of the oppofite party, 
afforded him fufficient means of fatisfying his ge- 
nerals. 

Pepin made himfelf mafter of the monarchy, 
by protedling the clergy ; his fon Charles Martel 
could not maintain his power, but by opprefling 
them. This prince finding that part of the regal 
and fifcal lands had been given either for life, or in 
perpetuity to the nobility, and that the church by 
receiving both from ricii and poor, had acquired a 
great part even of the allodial eftates, he refolved 
to ftrip the clergy j and as the fiefs of the firft di- 
vifion were no longer in being, he formed a fe- 
cond *. He took for himfelf and for his officers 
the church-lands, and the churches themfelves : 
thus he remedied an evil which differed from ordi- 

• Karolus plurima jurt eccIefrJitcG deirahtns pradiaffco /ccia*uitf 
ac deinde mihttbus dtjpertiwt. Ex Chronico Centuletifi^ lib. 
ii. 

Vol. II. I i nary 
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nary ^difeafes, as its extremity rendered it the more 
eafy to cure. * 


CHAP. X. 

Riches of the Clergy. 

S O great were the donations made to the clergy, 
that under the three races of our princes they 
muft have feveral times received the full property 
of all the lands of the kingdom. But if our kings, 
the nobility and the people, found the way of 
giving them all their eftates, they found alfo tlie 
method of getting them back again, 'i'he fpirit 
of devotion eftabliflied a great number of churches 
under the firft race ; but the military fpirit was the 
caufe of their being given away afterwards to the 
foldiery, who divided them amongft their chil- 
dren. What a number of lands muft have then 
been taken from the clergy’s menfalia ! The kings 
of the fccond race opened their hands, and made 
new donations to them : but the Normans, who 
came afterwards, plundered and ravaged all before 
them, wreaking their vengeance chiefly on the 
priefts and monks, and devoting every religious 
houfe to deftrudion. For they charged thofe ec- 
clefiaftics with the fubverfion of their idols, and 
with all the oppreflive meafures of Charlemain, 
by which they had been fucceflivcly obliged to take 
Ihelter in the north. Thefe were animofities which 
the fpace of forty or fifty years had not been able 
to obliterate. In this fuuation what a lofs muft 
the clergy have fuftained ! There were hardly eccle- 
fiaftics left to demand the eftates of which they had 

been 
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been deprived. There remained therefore for the Book 
religious piety of the third race, foundations enough Chap. lo. 
to make, and lands to beftow. The opinions which 
were broached and fpread in thole days, would have 
deprived the laity of all their eflates, if they had 
been but honeft enough. But, if the clergy were 
aftuatcd by ambition, the laity were not without 
theirs ; if dying perfons gave their eftates to the 
church, their heirs would fain refume them. We 
meet with continual quarrels between the lords and 
the bilhops, the gentlemen and the abbots ; and 
the clergy muft have been very hard prefled, fince 
they were obliged to put themfelves under the pro- 
tedion of certain lords, who granted thern a mo- 
mentary defence, and afterwards joined their op- 
preflbrs. 

But a better adminiftration having been efta- 
blilhed under the third race, gave the clergy leave 
to augment their pofleffions j when the Calvinilis 
flatted up, and having plundered the churches, 
they turned all the facred plate into fpecie. How 
could the clergy be fure of their eflates, when they 
were not even fafe in their perfons ? They were 
debating on controverfial fubjefls, while their ar- 
chives were in flames. What did it avail them to 
demand back of an impoverifhed nobility, thofe 
eflates which were no longer in the pofleflion of 
the latter, but had been conveyed into other hands 
by different mortgages. The clergy have been 
long acquiring, and have often refunded, and ftill 
there is no end of their acquifitions. 
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CHAP. XL 

State ^Europe at the Time of Charles Martel* 

xxxr /^Harles Martel, who undertook to ftrip the 
Chap. li. clergy, found himfelf in a moft happy fitua- 
tion. He was both feared and beloved by the fol- 
diery ; whofe intereft he promoted, having the 
pretence of the war againfl: the Saracens. He was 
('•) See the hated indeed by the clergy, but (*') he had no 
Metzi* The pope, to whom he 

was neceffary, ftretched out his arms to him. 
Every one knows the famous * embafly he received 
from Gregory III. Thefe two powers were ftridtly 
united, becaufe they fupported each other : the 
pope flood in need of the Franks to affift him a- 
gainft the Lombards and the Greeks ; the Franks 
had occafion for the pope, to fcrve for a barrier 
againfl the Greeks, and to embarrafs the Lombards. 
It was impoffible therefore for the enterprize of 
Charles Martel to, mifcarry. 

S. Eucherius, bilhop of Orleans, had a vifion 
which frightened all the princes of that time. I 
(') Anno fhall produce on this occafion the letter (') written 
by the bifhops aflembled at Rheims to Lewis king of 
nurasBa- Germany, who had invaded the territories of Charles 
edition, the Bald : becaufe it will give us an infight into 
tom. I. (jjg fituation of things in thofe times, and the tern- 

(j) Ibid, per of the people. They fay C), “ That S. Eu- 

art.y.pag. 

lOQt . . I 

* Epijlolam quoque, decreto Romanorum princifufn, fibi pradiSlus 
praful Gregorius mtfer at f quod fefe populus Rotnanus reliSia imperato* 
ris dominaiione, ad fuam defenfionem & inviSfam cUmtntiam con^ver^ 
fere *volmJet. Annals of Metz, year 74.1. Eo paEio patratOf ut a 
partlbus imperatoris r feeder et. Fredegarius. 


cherius 
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“ cherius having been fnatched up into heaven, 

“ (aw Charles Martel tormented in the bottom of Chap. 15. 
“ hell by order of the faints, who are to Ot with 
“ Chrift at the laft judgment j that he had been 
“ condemned to this punilhment before his time, 

“ for having ftript the church of her pofleflions, 

“ and thereby charged himfelf with the fins of all 
“ thofe who founded thefe livings •, that king Pe- 
“ pin held a council upon this occafion, and had 
ordered all the church-lands he could recover to 
“ be reftored ; that as he could get back only a 
part of them, becaufe of his difputes with Vai- 
“ /re, duke of Aquitaine^ he ilfued out letters 
“ called precaria * for the remainder, and made a 
“ law that the laity fhould pay a tenth part of 
the church lands they poflelTed, and twelve de- 
niers for each houfe ; that Charlemain did not 
“give the church-lands away ; on the contrary, 

“ that he publilhed a capitulary, by which heen- 
“ gaged both for himfelf and for his fucceflTors ne- 
“ ver to make any fuch grant; that all they fay is 
“ committed to writing, and that a great many of 
“ them heard the whole related by Lewis the De- 
“ bonnaire, the father of thofe two kings. 

King Pepin’s regulation, mentioned by the bi- 
(hops, was made in the council held at Leptines [^) C) In the 
The church found this advantage in it, that fuch as ftVthe 
had received thofe lands, held them no longer but 

° of the ca- 

pitularies 

^"Precaria, quod frecibus utendum conceditur, fays Cujas in his art, 3. 
notes upon the firlt book of fiefs. I find in a aiploma of king Baluzius's 
Pepin, dated the 3d year of his reign, that the prince was not edition, 
the firft who eftabiiflied thefe precaria ; he cites one made by the pag 825. 
mayor Ebroin^ and continued after his time. See the diploma 
of the king, in the 5th tom. of th« hifiorians of France by the 
Benedidins, art. 6. 


Ii3 
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xxxi'' ^ precarious manner ; and moreover that fhe re* 
Chap. II. ceived the tythe or tenth part and twelve deniers 
for every houfe that had belonged to her. But this 
was only a palliative, which did not remove the 
diforder. 


Nay it met with oppofition, and Pepin was ob- 
"m^iz make another capitulary ('), in which he 

in the * ^joins thofe who held any of thofe benefices to pay 
year 736, and duty, and even to keep up the houfes 

belonging to the bilhopric or monaltery, under the 
penalty of forfeiting thofe poffeflions, Chariemain 
* renewed the regulation of Pepin. 

That part of the fame letter which fays, that 
Chariemain promifed both for himfelf and for his 
fucceflbrs, never to divide again the church- lands 
among the foldiery, is agreeable to the capitulary of 
this prince, given at Aix la Chapelle, in the year 
803, with a view of removing the apprehenfions of 
the clergy upon this fubjed):. But the donations al- 
ready made were ftill in force "f. The bifhops 
very juftly add, that Lewis the Debonnaire followed 
the example of Chariemain, and did not give away 
the church lands to the foldiery. 

And yet the old abufes were carried to fiich a 
(“)See the pitch, that the laity under the children ('“) of Lewis 

conftitu- 
tion of 


Lotharius 
J. in the 
iaw of the 
Lombards 
book ill, 
law I. § 
43 - 


* ^ee his capitulary in the year 803, given at Worms Balu- 
zius’s edition, pag. 41 1. wheie he regulates the preiarious con^ 
traft; and that of Frankfort, in the year 794, pag. 167. art. 14. 
in relation to the repairing of the houles 5 and that of the year 
800. pag, 330. 

+ As appears by the preceding note, and by the capitulary of 
Pepin king of Italy, where it lays, that the king would give tlie 
monafteries in 6ef to thofe who would fw^ar allegiance for fiefs : 
it is added to the law of the Lombards, book iii. tit. i. ^ 30. and 
to the Salic laws, collection of Pepin’s laws in Echard, pag. 19c, 
tit. 26. art. 4. 


the 
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the Dcbonnaire preferred ecdefiallics to benefices, 
or turned them out of their livings, without the Chap..is. 
confent * of the bilhops. The benefices (") were (”) ibid, 
divided amongfi the next heirs, and when they^^^' 
were held in an indecent manner, the bifliops (°) (*) ibid, 
had no other remedy left than to remove the 
relics. 

By the capitulary (J) of Compiegne, it is en- c) Given 

afted, that the king’s commiflary lhall have a right 

to vifit every monaftery, together with the bifliop, rbe^feign^ 

by the confent, and in prefence of the perfon who the Bald, 

holds it ; and this Ihews that the abufe was ee- *" vear 
’ ® SbS. Ba« 

neral. luzim’s 

Not that there were laws wanting for the refti- pag'°"*3, 
tution of the church lands. The pope having 
reprimanded the bifhops for their neglcdl in regard 
to the re -eftabliftiment of the monafteries, they 
wrote to Charles the Bald (’) that they were not (’) conr^- 
afieded with this reproach, becaufe they were not Bomium, 
culpable; and they reminded him of what had been 
promifed, refolved, and decreed in fo many national c'ha^iits 
alfemblies. Accordingly they quoted nine. in u-*! 'par 

Still they went on difputing; till the Normans 856, Ba. 
came and made them all agree. edttioV, 

pag. 78. 

CHAP. XII. 

EJiabliJhment of the Tithes, 


' I ' H E regulations made under king Pepin had 
given the church rather hopes of relief, than 
efFedually relieved her; and as Charles Martel found 
all the landed efiates of the kingdom in the hands 


* Cum eonfilio & confenfu ipfius qui locum ntineU 

li 4 


of 



488 

B o o#. 
XXXJ. 
Chap, 12, 


(f) Law 
of the 
Lom- 
bards, 
book 3. 
tit. 3. § I 
and 2. 


THE SPIRIT 

of the^ clergy, Charlemain found all the church 
lands in the hands of the foldiery. The latter 
could not be compelled to reftore a voluntary do- 
nation ; and the circumftances of that time ren- 
dered the thing ftill more impradicable than it 
feemed to be of its own nature. On the other 
hand, chriftianity ought not to have been lofl: 
for want of minifters *, churches, and inftruc- 
tion. 

This was the reafon of Charlemain’s eftablifhing 
{J) the tithes, a new king of property, which had 
this advantage in favour of the clergy, that as 
they were given particularly to the church, it was 
eafier in procefs of time to know when they were 
ufurped. ' 

Some have attempted to make this eftablifhment 
of an earlier date ; but the authorities they pro- 
duce feem rather, I think, to prove the contrary. 
The cunftitution of Clotharius -f* fays only that 
they fhall not raife certain J tithes on church-lands : 
fo far then was the church from exading tithes at 

• In the civil wan which broke out at the time of Charles 
Martel, the lands belonging to the Church ofRheims were given 
away to laymen ; the clergy ^wsre left to Jhift as nvell as they couldy 
lays the life of Remigius, Surius, tom. i. pag 279. 

f It is that on which I have defcanted in the 4th chapter of this 
book, and which is to be found m Baluzius's edition of the capi- 
tularies, tom. I. art. ii. pag. 9. 

J Agrar 'ia Sf pafeuarta ruel dec'mas porcorum ecclr/ta concedimaSy 
iia aut aSior aut deexmator in rebus ecclefia nullus accedat, I'he 
capitulary of Charlemain in the year 800. Baluzuis’i) edition, 
pag. 336. explains extremely well what is meant by that fort of 
tithe from which the church is exempted by Clotharius ; it was 
the tithe of the Twine which were put into the king’s forefts to 
fatten j and Chajleniain enjoins his judges to pay it, as well as 
other people, in order to fet an example ; it is plain, that this was 
a right of feigniory or ccconomy. 


that 
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that time, that its whole pretenfion was to be ex- 
empted from paying them. The fecond council (*) Chap. i*. 
of Macon, which was held in 585, and ordains (*) 
the payment of tithes, fays indeed that they were 
paid in ancient times ; but it fays alfo, that the 
cuftom of paying them was then abolifhed. 

No one queftions but that the clergy opened the 
Bible before Charlemain’s time, and preached the mumU. 
gifts and offerings of the Leviticus. But I dare 
fay, that before that prince’s reign, though the 
tithes might have been preached up, they were 
never eftablifhed. 

I took notice that the regulations made undei 
king Pepin had fubjedled thofe who were feizcd of 
church-lands in fief, to the payment of tithes, and 
to the repairing of the churches. It was a great 
point to oblige by a law, whofe equity could not 
be difputed, the principal men of the nation to fet 
the example. 

Charlemain did more; and we find by thecapa- 
tulary ('^) de Villis, that he obliged his own demef- ('>) Art. 6 . 
nes to the payment of the tithes: this was ftill 
more ffriking example. p»g‘ 33** 

But the commonalty are rarely influenced by g\v'en*m 
example to facrifice their interefts. The fynod 
of (') Frankfort furnifhed them with a more co- (>) Held 
gent motive to pay the tithes. A capitulary was chlrte- 
made in that fynod, wherein it is faid, that in the main, ia 
laft * famine the fpikes of corn were found to con- 
tain no feed, the infernal fpirits having devoured it 
all, and that thofe fpirits had been heard to re- 

* Expertmento cnvn didicimus in anno quo ilia njalida fames 
irrepfUy ebulhre <va(uas annonas a damonihus de*uorataSf & voces 
exprobrationis audit as j 8 cc, Baluzius's edition, pag. 467, art. 

proach 
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^xi* them with not having paid the tithes j in 

Chap. 1 *. confequence of which it was ordained that all thofe 
who were feized of church-lands, Ihould pay the 
tithes ; and the next confequence was that the ob- 
ligation extended to all. 

Charleniain’s projeft did not fucceed at firft; 
for it feemed too heavy a burthen *. I'he payment 
of the tithes among the Jews was conneded with 
the plan of the foundation of their republic j but 
here it was a burthen quite independent of the 
other charges of the eftablilhment of the monar- 
('')Among chy. We find by the regulations ('') added to the 
that of law of the Lombards the difficulty there was in 
book*”*** *1**^ tithes to be accepted by the civil laws ; 

tit. 3. and as for the oppofition they met with before 
chap. 6 . admitted by the ecclefiaftic laws, we 

may eafily judge of it from the different canons 
of the councils. 

The people coitfcnted at length to pay the tithes, 
upon condition that they might have a power of 
redeeming them. This the cbnflitution of Lewis 
(>) In the the Debonnaire ('), and that of the emperor Lo- 
tharius C") his fon, would not allow. 

Baiuzius The laws of Charlemain, in regard to the efta- 
pag. ss’s. blifhment of tithes, were a work of neceffity, not 
l^wof the°^ fuperftition j a work in Ihort, in which religion 
Lombards Only was conccmed. 

1*8. His famous divifion of the tithes into four parts, 
for the repairing of the churches, for the poor, 
for the bilhop, and for the clergy, manifeflly 

* Sec among tlie reft the capitulary of Lewis the Debonnaire^ 
in the year 829. Baluzius's edition, pag. 66^ againft thofe who 
to avoid paying tithes neg1e6^ed to cultivate the lands, &c. ait 5. 

Noitis qutdem & deetmis^ undt Sf genitor nojier it nos frequenter in 
diverjis plaatis admomtionem Jecimus, 


proves 



proves that he wanted to reftore the church to ® 
that fixe and permanent fiate of which fhe had Ch ip. 1*3. 
been divefted. 

His will •!* (hews that he was defirous of repair- 
ing the mifehief done by his > grandfather Charles 
Martel. He-made three equal fliarcs of his move- ^ 
able goods ; two of thefe he would have divided 
each into one-and*twenty parts, for the one-and- 
twenty metropolitan churches of his empire 3 
each part was to be fubdivided between the metro- 
politan, and the fuffragan bilhops. The remain- 
ing third he diftributed into four parts, one he gave 
to hi^ children and grand-children, another was 
added to the two thirds already bequeathed, and 
the other two were alligned to charitable ufes. It 
feems as if he looked upon the immenfe donation 
he was making to the church, lefs as a religious 
a6b, than as a political diftribution. 


O H A P. xiir. 

Of the ElcSlion of Bijhops and Abbots, 

A S the church was grown poor, the kings re- 
figned the right of (") nominating to bilhop- 
ficks and other ecclefiaftic benefices. The princes 
gave themfelves lefs trouble about the ecclefiaftic 
minifters ; and the candidates were lefs fullicitous 
in applying to their authorities. Thus the church 
received a kind of compenfation for the pofteftions 
Ihe had loft. 

* It is a kind of codicil produced by Eginhard, and different 
from the will itlelf, ^hich tie find in Goldafius and fialuziui^ 

Hence 


(") Seethe 
capitulary 
of Charles 
maininthe 
year 803. 
are.z. 
iuzius's e* 
dition, 
pag* 379. 
and the 
edi£^ of 
Lewis the 
Pious, la 
the year 
834, in 
Goldaft* 
Conflit. 
ImperiaL 
tom. 1. 
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Hence if Lewis the Debonnalre * left the people 
Chap. 14. of Rome in poffeflion of the right of chufing 
their popes, it was owing to the general fpiric that 
prevailed in his time : he behaved in the fame 
manner to the fee of Rome as to other bi (hop- 
ricks. 


CHAP. XIV. 

OJ" the Fiefs of Charles Martel. 

T Shall not pretend to determine whether Charles 
* Martel in giving the church-lands in fief, made 
a grant of them for life or in perpetuity. All I 
know is, that under Charlemain §, and Lotharius 
I ”1“. there were poffelTions of that kind which de- 
fcended to the next heirs, and were divided amongft 
them. 

I find moreover that one part of them J was 
given as allodia^ and the other as fiefs. 

I took notice that the proprietors of the allodia 
were fubjeft to the fervice all the fame as the pof- 
feflbrs of the fiefs. This, without doubt, was 

* This is mentioned in the famous canon, ego ludoutcus, which 
IS t palpable forgery j it is in Baiuzius's edition, pag, 591, in the 
year 817. 

§ As appear* by his capitulary, in the year 801 art. 17. in Ba- 
luzius, tom, I. pag, 360, 

t See his conftitution, inferted in the code of the Lombards, 
book 3. tit. 1. § 44. 

J See the above conftitution, and the capitulary of Charles the 
Bald, in the year 846. chap in Villa Sparnaco^ Baluzius's edi- 
tion, tom. pag. 31. and that of the year 853. chap. 3, and 5. 
in the fynod of Soiflbns, Baluzius’s edition, tom 2 pag. 54. and 
that of the year 854. apud Attiniacum, chap. 10. Baluzius's edi- 
tion, tom. 2. pag. 70. See alfo the firft capitulary of Charle- 
main, incerti anniy art. 49 and 56. Baluziui's edition, tom. i. 
pag. 519. 


7 


partly 



O F L A W S, 493 

partly the reafon that Charles Martel made grants 
of allodial lands, as well as of fiefs. Chap. 15^ 

CHAP. XV. 

fame SubjeSl continued. 

E muft obferve, that the fiefs having been 
' ’ changed into church-lands, and thefe again 
into fiefs, they borrowed fomething of each other. 

Thus the church- lands had the privileges of fiefs, 
and thefe had the privileges of church- lands. 

Such were the * honorary rights of churches, which 
began at that time. And as thofe rights have 
been ever annexed to the judiciary power, in pre- 
ference to what is ftill called the fief, it follows 
that the patrimonial jurifdiftions were eftablilhed 
at the fame time with thofe very rights. 

CHAP. XVI. 

Confiifon of the Royalty and Mayoralty, The 
fecond Race. 

T H E connexion of my fubjedl has made me 
invert the order of time, fo as to fpeak of 
Charlemain before I had mentioned the famous 
epochs of the tranflation of the crown to the Car- 
lovingians under king Pepin : a revolution which, 
contrary to the nature of'ordinary events, is more re- 
marked perhaps in our days than when it happened. 

The kings had no authority ; they had only an 
empty name. The regal title was hereditary, and 

♦ See the capitularies, book 5. art. 44. and the edift of 
Piftes in the year 869. art. 8 and 9. where we find the honorary 
rights of the lords eltablilhed, in the fame manner as they are at 
this very day, 

that 
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that of mayor eledbive. Though it was latterty 
Chap. 1(5. in the power of the mayors to place any of the 
Merovingians on the throne, they had not yet 
taken a king of another race ; and the ancient law 
which fixed the crown in a particular family, was 
not yet erafed out of the hearts of the Franks. 
The king’s perfon was almoft unknown in the mo- 
narchy ; but the royalty was eftablifiied. Pepin, 
fon of Charles Martel, thought it would be pro- 
per to confound thofe two titles, a confufion which 
would leave it a moot point, whether the new 
royalty was hereditary or not ; and this was fuf- 
ficient for him, who to the regal dignity had 
joined a great power. The mayor’s authority was 
then blended with that of the king. In the mix- 
ture of thefe two authorities a kind of reconcilia- 
tion was made ; the mayor had been elecibive, and 
the king hereditary : the crown at the beginning 
of the lecond race was elective, becaufe the peo- 
ple chofe; it was hereditary, becaufe they always 
chofe in the fame family 

Father le Cointe, in oppoGtion to the authority 
(•)Thea.of all ancient records (*), denies ■f' that the pope 
chrJnT^r/authorifed this great change; and one of hrs 
the year reafons is, that he would have committed an in- 
Chro*" juftice. A fine thing to fee an hiftorian judge of 
nic. Cen- from the circumftanccs of duty ; at this 

tul.inthe , , - n ,, 

year 754. rate we mould have no hiftory at all. 

* See the will of Charlemaine, and the divifion which Lewis 
the Dehonnaire made to his children itv the aifembly of (he (tates 
held at Quei 7y» produced by Goldafl:^ quern popubs eltgere veUt, 
ut patn fuo fuccedat in regni fuereditate. 

+ Fabella qua pofi Pippini mortem excogitata ejl^ equitati ac fanc>‘ 

titati ^achana papa plurimum adwrfatur Ecciefiaftlc annals 

of , the French^ tom. a. pag. 319. 


fie 
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Be that as it may, it is very certain that imrae- 
dlately after duke Pepin’s viftory, the Merovin- Chap. i«. 
gians ceafcd to be the reigning family. When his 
grandfon Pepin was crowned king, it was only a 
ceremony the more, and a phantom the lefs ; he 
acquired nothing thereby but the royal ornaments, 
there was no change made in the nation. 

This I have faid in order to fix the moment of 
the revolution, that we may not be miftaken in 
looking upon that as a revolution which was only 
a confequence of it. 

When Hugh Capet was crowned king at the be- 
ginning of the third race, there was a much greater 
change, becaufc the kingdom pafied from a ftate of 
anarchy to fome kind of government ; but when Pe- 
pin afcended the throne, there was only a tranfition 
from one government to another of the fame nature. 

When Pepin was crowned king, there was only 
a change of name : but when Hugh Capet was 
crowned, there was a change in the nature of the 
thing, becaufe by uniting a great fief to the crown, 
the anarchy ceafed. 

When Pepin was crowned, the title of king was 
united to the higheft office ; when Hugh Capet 
was crowned, it was annexed to the greatefi; fief. 

CHAP. XVII. 

A particular circumjiance in the EleSiion of the 
Kings of the fecond Race. 

E find by the formulary (’’) of Pepin’s co- ',j,g 

Vv ronation, that Charles and Carloman Lftorian* 
were alfo anointed j and that the French nobility 

bound nedi^^ins, 

pag. 9. 
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Boo 1C 
XXXI. 
Chap* 17. 


{<) In the 
year 768. 


(0 Tom. 
a. le6lio- 
nis anti- 
quas. 

(s) Edition 
of the ca- 
pitularies, 

tom. t. 
pag. 188. 


bound themfcives, on pain of interdidion and 
excommunication, never to chufe a prince * of an- 
other family, 

It appears by the wills of Charlemain and Lewis 
the Debonnaire, that the Franks made a choice a- 
mong the king’s children which agrees with the 
abovementioned claufe. And when the empire 
was transferred from Charlemain’s family, the e- 
JeAion, which before had been conditional, be- 
came fimple and abfolute fo that the ancient con- 
ftitution was altered. 

Pepin perceiving himfelf near his end, alTembled 
(’) the lords both temporal andfpiritualatSt. Denis, 
and divided his kingdom between his two fons 
Charles and Carloman. We have not the afts of 
this aflembly but we find what was there tranf- 
a<5led, in the author of the ancient hiftorical col- 
leftion, publifhed by Canifius, and in (’) the writer 
of the annals of Mentz, according to (’) the ob- 
fervation of Baluzius. Here I meet with two 
things in fome 'meafure con-tradiftory ; that he 
made this divifion with theconfent of the nobility, 
and afterwards that he made it by his paternal au- 
thority. This proves what 1 faid, that the people’s 
right in the fecond race was to chufe in fame fa- 
mily v it was properly fpeaking, rather a right of 
exclufion, than that of eledlion. 

This kind of eledlive right is confirmed by the 
records of the fecond race. Such is this capitulary 
of the divifion of the empire made by Charlcmain 
among his three children, in which after fettling 

• Ut nunquam de alterius lumhis regent in gevo prgefumant eligere, 
fid ex ipfirum^ VoL 5th of the hiftorians ot France, pag. 10. 

their 
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their fhares, he fays (') That if one' of the threi fi o o k 
brothers happens to have a fon, futb as the people 
“ fiall be willing to cbufe as a fit perfon to fucceei (t) in the 
“ to his father's kingdom ^ his uncles fltall confent 
** to it.'' the yeaf 

This fame regulation is to be met with in the *“*,**^1- 
partition (') which Lewis the iDebonnaire made tion, page 
among his threcchildren, Pepin, Lewis, and Charles, 
in the year 837, at the alTembly of Aix la Cha- daft, im- 
pelle : and likewife in another * partition, made 
twenty years before, by the fame emperor, in fa- t®"*- *• 
vour of Lotharios, Pepin, and Lewis. We tnay 
likewife fee the oath which Lewis the Stammeref 
took at Compeigne, at his coronation* I Lewis^ 
by the divine mercy ^ and the people's eleSion (*) ap- (*) Capl- 
pointed king do promife .... What I fay is cort- IjJe^y^ar^ 
firmed by the atts of the council of Valence {’) 877* Bain, 
held in the year 890, for the cleftion of Lewis, ?ion,*pag« 
fon of Bofon, to the kingdom of Arles. Lewis 
was there elected, and the principal rcafon they give [jierlub. 
for chilling him, is, that he was of the imperial 
family f, that Charles the Fat had conferred upon j.eolffti. 
him the dignity of king, and that the emperor 
Arnold luvl iiuefted him by the feeptre, and by Coip. Di. 
the miniftfy of his amballiadors. The kingdom 
of Arles, like the ocher difmembered or dependent art. ^ 6 , 
kingdoms of Charlemagne, was eleCtive and he- 
reditary. 


* 3''<ln7iiisS edition, page 574. art. 14. hi vent eliqkis lllortlM 
iceedeni fdivi reh'juenfy non inter cos pz'rjias ipla di-vidatur^ 

fed pjtius pofiiiluf pariter cq unum ex eu quevt dominus n/ulu^ 

trit digeUi huH.. /••nhr f rater tn loco Jratns Jujc^piat, 

f By tliC ihotl.ei’^ f*dc. 

VoL. 11 . K k 
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CHAP. XVIII. 

Charlemain. 

xx^ /^Harlemain’s attention was to reftrain the 
Chap. i8. V>< powef of the nobility within proper bounds, 
and to hinder them from opprelling the freemen 
and the clergy. He balanced the fcveral orders of 
the ftate, and remained perfeft matter of them all. 
The whole was united by the ttrength of his genius. 
He led the nobility continually from one expedition 
to another ; giving them no time to form confpi- 
racies, but employing them entirely in the execution 
of his defigns. The empire was fupported by the 
greatnefs of its chief : the prince was great, but 
the man was greater. The kings his children were 
his firft fubjeds, the inftruments of his power, 
and patterns of obedience. He made admirable 
regulations ; and, what is ttill more admirable, 
he took care to lee them executed. His genius, 
Sjj j,;, diffufed itfelf through every part of the empire. 
3d capi-** We find in this prince’s laws a fpirit of forecatt 
«>e**^ear^ and fagacity that comprizes every thing, and a 
Sii.page certain force that appears irrefittible. All pre- 
»*»'.*?♦ evading the performance of duties 

5»6.7.and are removed, negleds are correded, abvifes re- 
ift*caph* formed or prevented. He knew how to punifli, 
‘“’“■■y of but he underftood much better bow to pardon. 
Sia.^page He was great in his defigns, and Ample in the 
♦so^YJjjjO^^oution of them. No prince ever pofleffed in 
capitulary a higher degree the art of performing the createll 
with eafe, and the mott difficult with expe- 
494-art. 9 dition. He was continually vifiting the feveral 
““ parts of his vaft empire, and made them feel the 

weight 
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weight of his hand wherever he fell. New diffi- Book 

O YY YF 

tulucs fprung up on every fide, and on every fide 
he removed them. Never prince had more refo- 
lution in facing dangers ; never prince knew better 
how to avoid them. mocked all manner of 
perils, and particularly thofe to which great ebn- 
ijuerors are generally fubjeff, namely confpiracies. 

This furprifing prince was extremely moderate, of 
a very mild charafter, plain and Ample in his beha- 
viour. He loved to converfe freely with the lords 
of his court. He indulged perhaps too much bis 
paflion for the fair fex ; a failing however which 
in a prince who always governed by himfelf, and 
who fpent his life in a continual feries of toils, 
may merit fOme allowance. He was wonderfully 
fexaft in his expences ; adminiftering his demefnes 
with prudence, attention, and osconomy. A fa- 
ther (0 mi 
his* family 

pure and facred fource from whence he derived 
his riches. I fhall add only one word more : he id capitu- 
gave orders that *^the eggs in the bartons on his 
demefnes and the fuperfluous garden ftulF Ihould an 6. and 
be fold ; a moft wonderful ccconom'y in a prince, 
who had diftributed among his people all the riches book o| 
of the Lombards, and the immenfe treafures of tufat^ks)* 
thofe Huns that had plundered the whole world. 

* Capital de Villh^ art. 39. See this whole capitulary, which is 
a Waiter-piece of prudence, good adminiitration, and ceconomy. 


ght learn from his laws how to' govern (0 tbi 
i and we find in his capitularies the 
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(‘) See 
among 
others the 
foundati- 
on of the 
archbi- 
Ihoprick 
ofBrcmen 
in the ca- 
pitulary 
of the year 
789. Balu- 
7/ius's edi- 
tion, page 
145. 


CHAP. XIX. 

^he fame SubjeSi continued. 

T his great prince was afraid left thofe whom 
he intrufted in diftant parts with the com- 
mand, fhould be inclined to revolt *, and thought 
he ftiould find more docility among the clergy. For 
this reafon he eredled a great number of bilhop- 
ricks in Germany C*), and endowed them with 
very large fiefs. It appears by fome charters that 
the claufes containing the prerogatives of thofe 
fiefs, were not different from fuch as were com- 
monly inferred in thofe grants * 5 though at pre- 
fent we find the principal ecclcfiaftics of Germany 
invefted with a fovereign power. Be that as it 
may, thefe were fome of the contrivances he ufed 
againft the Saxons. That which he could not 
expeft from the indolence and fupinenefs of .avaf- 
fal, he thought he might promife himfelf from 
the fedulous attention of a bifhop. Befides a vaf- 
fal of that kind, far from making ufe of the con- 
quered people againft him, would rather ftand in 
need of his afliftance to fupport himfelf againft 
his people. 

CHAP. XX. 

Lewis the Debonnaire. 

W HEN Auguftus Csefar was in Egypt, he 
ordered Alexander’s tomb to be opened j 

* For inftance the prohibition to the king’s judges againil en- 
tering upon the territory to demand thefreda, and other duties. 
I have faid a good dcai concerning this in the preceding book. 

and 
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and upon their afking him whether he was willing Book 
they Ihould open the tombs of the Ptolemys, hec^p.^^'. 
made anfwer that he wanted to fee the king, and 
not the dead. Thus, in the hiftory of the fecond 
race, we are continually looking for Pepin and 
Charlemain we want to fee the kings, and, not 
the dead. 

A prince who was the fport of his pafllons, and 
a dupe even to his virtues a prince who never 
underftood rightly either his own ftrength or weak- 
nefs •, a prince who was incapable of making 
himfelf either feared or beloved ; a prince, in fine, 
who with few vices in his heart, had all manner of 
defers in his underftanding, took the reins of the 
empire into his hands which had been held by 
Charlemain, 

At a time when the whole world is in tears for 
the death of his father, at a time of furprize and 
alarm, when the fubjefts of that extenfive empire, 
all call upon Charles, who is no more } at a time 
when he is advancing with all expedition to take 
pofleflion of his father’s throne, he fends fome 
trufly officers before him, in order to feize the 
perfons of thofe who had contributed to the irre- 
gularity of his fillers. This ftep was produflive 
of the moft terrible cataftrophes ('). It was im- (0 The 
prudent and precipitate. He began with punilh- "uthoro*!* 
jng domeftic crimes, before he reached the palace i 
and with alienating the minds of his fubjedts, be- Debon- 
fore he afcended the throne. Ducbef^ 

His nephew, Bernard king of Italy being come to ne’s col- 
implore his clemency, he ordered his eyes to be put'*^'®"’ 
oyt, which proved the caufe of that prince’s death page 
8 few days afper, and created Lewis a great many 
K k 3 encmict. 
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Book enemies. His apprehenHon of the confequence in* 
CKs^o brothers up in a monaftery j’ 

• ■ by which means the number of bis enemies increaf- 
ed. ' Thefe two laft tranfadions were afterward? 
laid to his charge in a judicial manner and his 
accufcrs did not fail to tell him, that he had vio- 
lated his oath, and the folemn promifcs which he 
had made to His father on the day of his coronation. 

. After the death of the emprefs ^ermengardis, 
by whom he had three children, he married Judith, 
and had a fon by that princef? ; but foon mixing 
all the indulgence of an old hufband, with all the 
weaknefs of an old king, he dung his family intq 
a diforder, which was folloy/ed with the dovvnfal 
of the monarchy. 

He was continually altering the partitions he 
had made among his children. And yet thefe 
partitions had been confirmed each in their turn 
py his own oath, and by thofe of his children 
and the nobility. This was as if he wanted to 
try the fidelity of his fubjedts •, it was endeavour- 
ing by confufion, fcruples, and equivocation to 
puzzle their obedience j it was confounding the 
different rights of thofe princes, and rendering their 
titles dubious, efpecially at a time when there were 
but few fortrefies, and when the principal bulwark 
of authority was the fealty fworn and accepted. 

The'emperor’s children, in order to preferve their 
{hares, courted the clergy, and granted therp pri- 
yileges till then unheard. Thefe privileges were 

* See his trial and the circiim((ances of his depodtioni in Di;- 
chefne's Colledtion, tom. i. page 135. ' 
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fpeciousj and the clergy in return were made to Book 
warrant the revolution in favour of thofe princes. 
Agobard (') reprefents to Lewis the Dcbonnaire, 
his having fent Lotharius to Rome, in order to Utters, 
have him declared emperor i and that he had made 
a divifion of his dominions among his children, af- 
ter having confulted heaven by three days failing 
and praying. What defer.ee could fuch a weak prince 
make againfl the attack of fuperftition ? It is eafy 
to perceive the fliock which the fupreme authority 
mull have twice received from his imprifonment, and 
from his public penance ; they would fain degrade 
the king, and they degraded the regal dignity. 

We find a difficulty at firft to conceive how a 
prince who was poflefled of feveral good q ualities, who 
had fome knowledge, who had a natural difpofition to 
virtue, and who in Ihor: was the fon of Charlemain, 
could have fuch a number of enemies *, fo impe- 
tuous and implacable as even to infuk him in his 
humiliation, and to be determined upon his ruin ; 
and indeed they v/ould have utterly completed it, 
if his children, who in the main were more honeft 
than they, had been Heady in their defign, anc} 
could have agreed amongft themfelvcs. 

CHAP. XXL 

fame Subje^ continued. 

T H E llrength and folidity for which the king- 
dom was indebted to Charlemain, ftil} fub- 

f See his trial and the circumftances of his depofitioni in Du 
Plicfne's Cohesion, tom, «. p. 331. See alfo his life written by 
Tegan : ^anto enim odio labor abat, ut taderci eos <vita tp/ms, fays 
fhis anpnyhious.aulihor in Du Chefne, tom. z, p. 307, 

X L 4 fifted 
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fifted ander Lewis the Debonnaire in fuch a degree 
as enabled the ftare to fnpport its grandeur, and 
to corrimand refpedt from foreign nations. The 
prince’s underftanding was weak, but the nation 
was warlike. His authority declined at home, 
though there feemed to be no diminution of power 
abroad. 

Charles Martel, Pepin, and Charlemain were 
in fucceffion rulers of the monarchy. The firlt 
flattered the avarice of the foldiersj the other two 
that of the clergy. 

In the French conftitution, the whole power of 
the ftate was lodged in the hands of the king, the 
nobility, and clergy. Charles Martel, Pepin, and 
Charlemain, joined fometimes their intereft with 
one of thofe parties to check the other and gene- 
rally . with both j but Lewis the Debonnaire 
could gain the affedion of neither. He difobliged 
the bifliops by publilhing regulations which had 
the air of feverity, becaufe he carried things to 
a greater length than was agreeable to their incli- 
nation. Very good laws may be ill-timed. The 
bifhops in thofe days, being accuftomed to take the 
field againft the Saracens *, and the Saxons, had 
very little of the fpirit of religion. On the other 
hand, as he had no longer any confidence in the 
nobility, he proipoted mean people, turning the 
nobles out of their employments at court -j-, to 


♦ Tegan ftys that what feldom happened under Charlemain 
V^as a common praftice under Lewis. 

t Being defirous to check the nobility, he promoted one Ber- 
nard to the place of chamberlain, by which the great lords were 
exafperated to the highefl pitch* 

make 
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make room for ftrangers and upftarts. By thefe Book 
means the afFcdions of the two great bodies of c^ap!*i. 
the nobility and clergy were alienated from their 
prince, the confequence of which was a total dc- 
fertion. 


CHAP. XXII. 

T/zf fame SubjeSi continued. 

B ut what chiefly contributed to weaken the 
monarchy, was the extravagance of this 
prince in alienating the crown demefnes *. And 
here it is that we ought to Hften to the account of 
Nitard, one of our moft judicious hiftorians, a 
grandfon of Charlemain, ftrongly attached to 
Lewis the Debonnaire, and who wrote his hiftory 
by order of Charles the Bald. 

He fays, “ that one Adelhard for fome time 
“ gained fuch an afcendant over the emperor, that 
“ this prince conformed to his will in every thing*, 

** that at the inftigation of this favourite, he had 
granted the crown lands to every body that 
** aflced them, by which means the ftate was 
“ ruined J.” Thus he did the fame mifchief 
throughout the empire, as I {') obferved he had 
done in Aquitaine j .the former Charlemain re- book xx*. 
drefled j but the latter was pall all remedy. **• 


• Villas regias qtist erant fui & avi Cf trifavi, fidelihus fuis Ira- 
diipt eas in pojjejfwnes fempitirnass fecit enimliocetiu tempore* Te* 
gan de Geltis Ludovici Pii. 

•j* Hint libertates, hif^c publica in fropriis vfibus diflribuere fuajih 
Mitardy lib. 4. prope finem. 

J RempuhTtcam peniius 'annullavit^ Ibid* 


The 
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(^} Hinc- 
let. 

t. to Lewis 
fbe Stiim- 
weier. 
(^ySct Hitf 
li .lament 
of the 
cltionicle 
of tlie mo- 
»afiei y of 
Seigius 
inAngeis^ 
in I>!i- 
Chefne, 
tom li. 
p. 40. 


The flate was reduced to the f^me debility in 
whic& Charles Martel found it upon his acceflioij 
to the mayoralty j and fo delperate were its circum- 
ftances, that no exertion of authority was any 
longer capable of laving it. 

The treafury was fo exhaufted, that in the reign 
of Charles the Bald, no one could continue (") in 
his employments, nor be fafe in his perfon, without 
paying for it. When they had it in their power to 
deftroy the Normans ('), they took money to let 
them efcape: and the firft advice which Hincmar 
gives to Lewis the Stammerer, is to alk of the af- 
fembly of the nation, a fufficient allowance to de^ 
fray the expences of his houfliold. 

CHAP. XXIII. 

jT//^ fame Subje^ continued. 


T he cleigy had reafon to repent the proteflioq 
they had granted to the children of Lewis the 
Debonnaire. This prince, as I have already ob- 
f’)See ferved, had never given any of the church- 
bifbops lands by precepts to the laity, but it was not long 
before, Lof ban us in Italy, and Pepin iq Aquitaine, 
tt>eyear quitted Charlemain’s plan, and refumed that of 
7>». Charles Martel. The clergy bad recourfe to the 
emperor againll his children, but they themlclvcs 
* ’ had weakened the authority to which they appealed. 

In Aquitaine foine condefcenfion was Ihcwn, but 
none in Italy. 

The civil wars with which the life of Lewis the 
Debonnaire had been embroiled, Were the feed of 
thofe which followed his death. The three brothers 
Lotharius, Lewis, and Charles endeavoured each 
to bring over the nobility to their party. To fuch 
2 as 
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as were willing therefore to follow them they Book 
granted church-lands by precepts i fo that to gain 
the nobility, they facrificed the clergy. 

We find in the capitularies *, that thole princes 
were obliged to yield to the importunity of de- 
mands, and that what they would not often have 
freely granted, was extorted from them : we fin4 
that the clergy thought themfelves more opprefled 
by the nqbility than by the kings. It appears that 
Charles the Bald •f' became the greateft enemy of the 
patrimony of the clergy, whether he was moft in- 
cenfed againft them for having degraded his father 
on their account,or whether he was th^ moft timor- 
pus. ^e that as it may, we meet with continual 


* See the fynod in the yenr 845, afud ‘Teudonis vil/am, art. 3. 

4. whicii gives a very exa£l defliiption of things ; as alfo, that 
of the fame year, held at the palace of Fernet^ art 12. and the 
fynod of Beauvais alfo in the fitne 5*ear, art. 3, 4, and 6 and the 
capitulary in FtUn Sparnaco, in the year 846, art. 20. and the let- 
ter u'hich the bidicpsairembled at Rheims wrote in 858, to Lewis 
king ofGeimany, art. 8. 

f See the capitulary in Ftlla Sparnaeo, in the year 846. The 
pobility had fet the king againii; the bifhops, infomuch that he 
expelled them from the aflembly ; a few of the canons enaffed in 
council were picked out, and the prelates were told that thefe 
were the only ones which fhoiild be obferved j nothing was 
granted them that could be refufed. See ait 20, 21, and 22. 
See alfo the letter which the biibops aifembled at Rheims wrote in 
the year ^58 to Lewis king of Germany, and the edi^l of Piftesj 
in the year 864. art. 5. 

X See this very capitulary in the year 846, in Villa SparnaeOn 
See alfo the capitulary ot the aflembly held apud Marfnam, in the 
year 847. art. 4. wherein the clergy reduced themfelves to de- 
mand Only the reftitution of what they bad been poffeiTed of under 
Lewis the Debonnaire. See alfo the capitulary of the year 851. 
apud Mar Jhaniy art. 6. and 7. which confirms the nobility ancfcler- 
gy in their feveral pofTeflions, and that apud Bonoilum, in the year 
856, which is a remonfirance of the bifhops to the king, beOaufe 
the evils, after fo many laws, had not been redrefied } and, in fine, 
the letter which the bifhops affembled at Rheims wrote in the 
'^ear 858. to Lewis king of Germany, art. 8. 

quarrel^ 
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Book quafrels in the capitularies; between the clergy 
demanded their eftates, and the nobility who 
refufed or deferred to reftorc them j and the kings 
a( 51 :ing as mediators. 

The fituation of affairs at that time is afpeflacle 
really deferving of pity. While Lewis the Debon- 
naire made imtnenfe donations out of his demefnes 
to the clergy ; his children diftributed the church- 
Jands among the laity. The fame prince with one 
hand enriched, and with another oftentimes ftrip- 
ped the clergy. The latter had no fixt ftate ; one 
moment they were plundered, another they re- 
ceived fatisfa(flion : but the crown was continually 
lofing. 

Towards the clofe of the reign of Charles the 
Bald, and from that time forward, there was an 
end of the dilutes of the clergy and laity, concern- 
ing the reftitution of church lands. The bilhops 
indeed breathed out ftill a few fighs in their re- 
monftrances to Charles the Bald, which we find 
in the capitulary of the year 856, and in the let- 
(») Art. 8 . ter ('’) they wrote to Lewis king of Germany, in 
the year 858 : but they propofed things, and chal- 
lenged promifes, fo often eluded, that we plainly 
fee they had no longer any hopes of obtaining 
their defire, 

cipu'uia'ry All that could be expected then, was (■*) to repair 
of theyear in general the injuries done both to church and ftate. 
Th? kings engaged not to deprive the nobility 
of their freemen, and not to. give away any more 
church-lands by precepts * ; fo that the interefts 

• Charles the Bald, in the fynod of ^oiflbns, fays, thai ht ha4 
promifedthe bi/hops not to ijfue out any more precepts relating to 
ehurchdands. Capitularies of the year S5S- art, ii, Baluzius’t 
edition, tom. ii. p. 56. 

1 of 
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of the clergy and nobility feemed then to be Boot 

• f XXXI* 

united. ^ Chap. 13* 

The dreadful depredations of the Normans, as 
I have already obferved, contributed greatly to 
put an end to ihofe quarrels. 

The authority of our kings diminifhing every 
day, both for the reafons already given, and thofe 
which I fhall mention hereafter, they imagined they 
had no better refource left, than to refign themfelves 
into the hands of the clergy. Buttheeccleflafticshad (q) see the 
weakened the power of the kings, and thefe had 
diminiflied the influence of the ecclefiaftics. tiie Baia 

In vain did Charles the Bald and his fucceflbrs 
call in the church to fupport the ftate, and to pre- year 857.^ 
vent its ruin ; in vain did they avail themfelves of edi'tlonl* * 
the * refpeft which the commonalty had for that ‘o™- «• 
body, to maintain that which they Ihould alfo have §*f**,** 
for their prince; in vain did they endeavour (') 
give an authority to their laws by that of the ca* lynod of 
nons } in vain did they join the ecclefiaftic (') with y*ear 
the civil punifhmentSi in vain to counterbalance So*. art. 
the authority of the count (') did they give to cartulary 
each bilhop the title of their commiflary in the fe- 
veral provinces : it was impolfible for the clergy to y'emupa- 
repair the mifchief they had done ; and a terrible “ 
misfortune which I fhall prefently mention, proved 8*3. ait, 
the ruin of the monarchy. (.)*Cipl. 

tulary of 

• See the capitulary of Charles the Bald, apud Saponarias, in 
the year 859. art. 3. ** Venilon, whom I imde archbifliop of 

“ Sens, has confecrated me; and I ought not to he ticpelledthc ^ 

kingdom by any body," Salumfint mdtentm t^juMaa epifcopo- \he 
rtfw, quorum mimjlmo in regem fum confecrotus^ G* qui ihrom Dti 
Junt diSt'u quibus Dr us fedet^ & per quos f-ta dicernit juduin^ quo- 
rum piiterms corre^iombits cajhgatQTiis pudictisme fubaere fui pa- 
rat us ST its pr afinti fum fubJitu ^ . ^ * 

aft. 12. 


CHAP, 
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(t)See 
vrhat has 
been faid 
already, 
book xxx. 
laft chap- 
ter to- 
wards the 
end. 

(«) In the 
year 587. 
in Gre- 
gory of 
Tours, 
book 9. 


CHAP. XXIV; 

the Preemen were rendered capable of 
holding Fiefs. 

T Said that the freemen were led againft the enfem^ 
by their county and the vaflals by their lord. 
This was the reafon that the feveral orders of the 
Hate balanced each others and though the king’sr 
vaiTals had other vaflals under them, yet they might 
be over-awed by the count who was at the head 
bf all the freemen of the monarchy. 

The freemen (') were not allowed at firft td 
do homage for a fief; but in procefs of time this 
was permitted: and 1 find that this change was 
made during the period that elapfed from the 
reign of Gontram to that of Charlemain. This I 
prove by the comparifon which may be drawn be- 
tween the treaty of Andely ("), figned by Gontram, 
Childebert, and queen Brunechild, and the * parti- 
tition made by Charlemain amongft his children, as 
well as a tike partition by Lewis the Debonnaire. 
Thefe three ads contain nearly the fame regulations; 
Ivith regard to the vafifals ; and as they determine 
the very fame points, under almofi the fame cir- 
cumftances, the fpirit as well as the letter of thofe 
three treaties in this refped are very much alike. 

But as to what concerns the freemen, there is a 
capital difference. The treaty of Andely does not 
fay that they might do homage for a fief; whereas 
we find in the divifions of Charlemain and Lewis 


^ See the following chapter, where I fhall fpeak moredlfFuflive* 
ly of thole partitions i and the notes in which they are quoted. 

thd 
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the Debonnaire exprefs claufes to empower them to Book 
homage. This (hews that a new ufage had cb*p 
been introduced after the treaty of Andely, where- 
by the freemen were become capable of this great 
privilege. 

. This miifl: have happened when Charles Martel, 

•after diftributing the church- lands to his foldiers, 
partly in fief, and partly as allodia, made a kind of 
revolution in the feudal laws. It is vei y probable 
that the nobility who were feized already of fiefs, 
found a greater advantage in receiving the new 
grants as allodia ■, and that the freemen thought 
■themfeivcs happy in accepting them as fiefs. 

CHAP. XXV. 

The principal cause of the humiliation 

OF THE SECOND RACE. 


Changes in the AUuuii. 


C HARLEM AIN in the partition (*) men- year 
tioned in the preceding chapter, ordained, clwief 
that after his death, the vafiTals belonging to each Pepin, and 
king, (hould be permitted to receive benefices jst^'oted 
in their own fovereign’s dominion, and not 
thofe (“) of another j whereas they * might keep by B^iu- 
their allodial eftates in any of their dominions. 

But he adds f , that every freeman might, after («) Art. 9. 

,V,p P'‘S« 44J* 

' which js 

agreeafble 


* Art. 10. and there h no mention made of this in the treaty 


to the 


•'A"'*"?- . . Sl,1. 

f In Baluzius, tom. i. 574. Liceniiam habeat unuf^utfque (}iegoiy 
liber komo qui Jemrem non kabuerit^ iuicumque ex lu$ uibus Jra- of Tonr^, 

tnJu* book h. 
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Boor the 'death of his lord, do homage in any of the 
Chap. 25. kingdoms to whom he pleafed, as welj^ at 
he that never had been fubjed to a lord. Wc' 
find the fame regulations in the paiticion wl ich 
l.xwis the Debonnaire made among his child, eni i 
the year 8 i 7. 

But though the freemen had done homage for 
a lief, yet the count’s miiitia was not thereby weak* 
ened : the freeman was ftill obliged to contribute 
for his allodium^ ahd to get people ready for the 
fervice belo.nging to it, at the proportion of one 
to four manors; orelfe to procure a man that 
fhould do the duty of the fief in Ips ftead. And when 
fome abufes had been introduced'iiponthishead,they 
were redreflid, as appears by the conftitutions * of 
{v) In the Charlemain, and by that (') of Pepin king of Italy, 
infemd^i’n which explain each other. 
theLom*^ The remark made by hiftcrians, that the bat- 
bards, tie of Fontenay was the ruin of the monarchy, is 

tit°9 ^ 

chap. 9. unhappy confequences of that day. 


(») In the 
year 847. 
quoted by 
Aubert 
he Mire, 
and Balii- 
zius, tom. 
ii. p. 42. 
Conwn* 
tus apud 
Marfiiam* 


Some time after that b.ittle, the three brothers 
Lotharios, Levvi.^, and Cluilts, made a treaty C*), 
wherein I find fome clauRs v/liich muft have al- 
tered the whole political fyftem of the trench go- 
vernment, 

tribus vohieiit, ff cdnimeiulaPiU, .Ttt 9. Pee .dfo (hr divifion m.'ide 
by the fame einpcior in the year 837. 1*1 1. 6 lialuziub 3 editiofii 
page 686. 

• In the year ?ri. 13 a'u*^iii«*s edUifin, tom. * pipe 486 art. 7 
and 8 and tbit ot the ycai Sii. ibi'* p\7/ 4<?o. art. i. (JigwhU 
liber homo qui quntuornwn,u 5 n.uftuo^ at pufuo fno^ fv^e tie alttvjus 
benefiao, /ab.t, tpfc Jeprafarcit if t)j€ in h'Jrcm per^at /we cutH 
finkrejuo, 6 ic, Sec alio the cap.tula*y \;f Hit ) tar 80*7. Balu- 
zius's editiuj), tOm. 1. page 45S. 

In 
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In the declaration *, which Charles made to the 
|>eople, of that part of the treaty relating tothem,Cbap. ^ 
Relays, that-f* every freeman might chufe whom he 
pleafed for his lord, whether the king or any of 
the nobility. Before this treaty the freemen might 
do homage for a fief ; but his allodium fiill con- 
tinued under the immediafe power of the king, 
that is, under the count’s jurifdiftion ; and he 
depended on the lord to whom he vowed fealty, 
only on account of the fief which he had ob- 
tained. After that treaty, every freeman had a 
right to fubjed his allodium to the king, or to any 
other lord, as he thought proper. The queftion 
is not in regard to thole who put themfelves un- 
der the proteftion of another for a fief, but to 
fuch as changed their allodial into a feudal 
land, and withdrew themfelves, as it were, from 
the civil jurifdiftion, to enter under the power of 
the king, or of the lord whom they thought pro- 
per to chufe. 

Thus it was that thofe who formerly were only 
under the king’s power, a' freemen under the 
count, became infcnfibly vaffals one of another, 
iince every freeman might chufe whom he plealed 
for his lord, the king, or any of the nobility. 

2. If a man changed an eftate, which he pof- 
fefled in perpetuity into a fief, this new fief could 
no longer be only for life. Hence we fee, a 
Ihort time after, a J general law for giving the 
VoL. II. L 1 fiefs 

* Adnunciato. 

t Ut unufquifque liber homo in mftro regno fentorem quern <uo 1 ue* 
rit in nobis & in nojlrts Jidelibus acetpiaU siit. 2. of the Declaration 
of Charles. 

t Capitulary of the year 877. tit. 53. art. 9. and 10. apud Cari- 
iiacumi /mikter^ de nojlrts vaJjaMts faciendum ejt^ &c. 

Thit 
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* children of the prefent poffelTor : it 

Chap, a’4^ was made by Charles the Bald, one of the dlt^ 
contrafling princes. 

What has been faid concerning the liberty every 
freeman had in the monarchy, after the treaty 
of the three brothers, of chufing whom he pleafed 
for his lord, the king or any of the nobility, is 
confirmed by the afls fubfequent to that time. 

In the reign * of Charlemain, when the vaffal 
had received a prefent of a lord, were it worth on- 
ly a fol, he could not afterwards quit him. But, 
under Charles the Bald, the vafials •f’ might follow 
what was agreeable to their interefts, or their incli- 
nation, with intire fafety ; and fo ftrongly does this 
prince explain himfelf on this fubjeff, that he 
feems rather to encourage them in the enjoy- 
ment of this liberty, than to reftrain it. In 
Charlemain’s time, benefices were rather perfonal 
than real •, afterwards they became rather real than 
perfonal. 


This capitulary relates to another of the fame year, and of the 
fame place, art. 3. 

* Capitulary of Aix la CInpelle, in the year 813. art. 16. quod 
nullus ftitiiorem fuum aim :tat pojlquam ab eo accepent njalente foltdum 
umm\ and tile capitulary of Pepin, in the year 783. art. 5. 

f See the capitulary de Cari/taco, in the year 856. art. 10. and 
13. Baljzius*s edition, tom. 2. pag, 83. in which the kingy 
together with the loids fpintual and temporal, agreed to this; 
Et fi ahquis de vobis/it cutfuus femoratiis non placet^ £f tllifimulat ad 
ahum femorem tneltus quam ad tllwn acaptare poffit^ nieniat ad 
& ipfe iranqmlle & factfico ammo donai illi commeatum ... 0 quod 
pens \lli cupierit ad alium ft'morcm acaptare potuent, pacijice haheaU 


CHAP. 
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CHAP. XXV. 

Changes in the Fiefs, 

T H E fame changes happened in the fiefs, as Book 
in the allcdta. We find by the capitu- ^ 
lary (*) of Compeigne, under king Pepin, thaty^rs?- 
thofe who had received a benefice from the king. B.iUizius’a 
gave a part of this benefice to different bond-®^'“""^ 
men ; but thefe parts were not diflind from * 
the whole. The king revoked them when he 
revoked the whole ; and at the death of the 
king’s vaffTdl, the rear-vaflTal loft alfo his rear- 
fief i and a new beneficiary fucceeded, who like- 
wifc eftablifhed new rear-vaflals. Thus it was 
the perfon, and not the rear- fief, that depended 
on the fief; on the one hand, the rear-vaflkl re- 
turned to the king, becaufc he was not tied for 
ever to the valTal ; and the rear- fief returned al- 
fo to the king, beenufe it was the fief itfelf, and 
not a dependance of it. 

Such was the rear-vaflalage, while the fiefs were 
during plcafure ; and fuch was it alfo while they 
were for life. This was altered when the fiefs de- 
feended to the next heirs, and the rear- fiefs the fame. 

That which was held before immediately of the 
king, was held now mediately ; and the regal 
power was thrown back, as it were, one degree j 
femetimes two, and oftentimes more. 

We find in the books (*’) of fiefs, that {'>5 Book ». 
though the king’s vaffals might give away in '*****’ 
fief, that is, in rear- fief, to the king, yet thele 
rear-vaffals or petty vavafors, could not give alfo 
in fief i fo that whatever they had given, they 

L 1 a mi^ht 
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^xxi'^ might always refume. Befides, a grant of that 
Chap. 25. kind did not defcend to the children like the fief^, 
Secaufe it was not fuppofed to have been made 
according to the feudal laws. 

If we compare the fituation in which the rear- 
vaflalage was at the time when the two Milanefe 
fenators wrote that book, to what it was under 
king Pepin, we lhall find that the rear-fiefs pre- 
ferved * their primitive nature longer than the 
fiefs. 

But when thofe fenators wrote, fuch general ex- 
ceptions had been made to this rule, as had al- 
(')Bookx. moft abolilhed ir. For if a perfon (') who had 
cbap.^i’. received a fief of a rear-vaflal, happened to fol- 
low him upon an expedition to Rome, he was 
intitled to all the privileges of a vafifal. In like 
manner, if he had given money to the rear-vafial 
to obtain the fief, they latter could not take it 
from him, nor hinder him from tranfmitting it 
to his fon, till he returned him his money : in 
(') Ibid, fine, this rule C*) was no longer obferved by the 
fenate of Milan. 

CHAP. xxvr. 

Another change which happened in the Jiefs. 

(') Capi- 

thlr>Mr^ TN Charlemain’s time (') they were obliged, 
S02. art. under great penalties, to repair to the gene- 

ussedmon meeting in cafe of any war whatfoever they 

365- admitted of no excufes, and if the count ex- 
Maffiiam, cmptcd any one he was liable himfclf to be pu- 
nilhed, But the treaty of the three brothers 

luzius's e* 

dition, p* • At leaft in Italy and Germany. 


made 
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S adc a reftriAlon * upon this head, which refcued 
e nobility, as it were, out of the king’s hands ; Chap. jS. 
they were no longer obliged to ferve in time of 
war, but when the war was defenfive. In others, 
they were at liberty to follow their lord, or to 
mind their own bufmefs. This treaty relates to 
another i", concluded five years before, between 
the two brothers, Charles the Bald and Lewis 
king of Germany, by whicii thefe princes re- 
leafe their vaffals from fervirg them in war, 
in cafe they fiiould attempt hoftilities againiit 
each other ; an agreement which the two princes 
confirmed by oath, and at tlie fame time, made 
their armies fwear to it. 

The death of an hundred thoufand French, at 
the battle of Fontenay, made the remains of the 
nobility imagine, that by the private quarrels of 
their kings, about their refpedive (hares, their 
whole body (hould be exterminated, and that the 
ambition and jealoufy of thofe princes would 
end in the deftrudtion of all the beft fami- 
lies of the kingdom. A law was therefore palled, 
that the nobility (hould not be obliged to (erve 
their princes in war, unlefs it was to defend the 
ftate againft a foreign invafion. This law (®) **** 

tained for feveral ages. Guv kme 

of the Ko- 

* Volumuf ut eujufamque mfirum hum in cujufeumqtu 
eumfentore fuo in hoflem^ vel aliis Juts utilitatibus, per gat ^ thole* 

reght innjtijio auam Lamtuveri dicunt, quod ahjit, accident, 
omnis populus iUiusregm ad earn repillendam commumter per gat ^ art. 

5. ibid. pag. 44. edtotbe 

i Apud argentoraturnf in Baluziusi capituJaiies^ top. 1. pag- Salic lavir, 
39* and to 

that of the 
Lombards 
tit. 6. § 2. 
in Bihardt 

L 1 3 CHAP. 
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CHAP. XXVIT. 

Changes ’which happened in the great offices ^ and 
in the fiefs. 

T he many changes introduced into the fiefs, 
in particular cafes, feemed to fpread fo wide 
as to be produftive of a general corruption. I 
took notice, that in the beginning feveral fiefs had 
been alienated in perpetuity ; but thofe were par- 
ticular cafes, and the fiefs in general preferved their 
nature ; fo that if the crown loft fome fiefs, it 
fublhtuted others in their ftead. I obferved like- 
wife, that the crown had never alienated the great 
offices in perpetuity *. 

But Charles the Bald made a general regula- 
tion, which <‘(]ually affected the great offices, and 
the fiefs. Fie ordained, in his capitularies, that 
('•) See his the r") counties fhou Id be given to the children 
of the year of the count, and that this regulation fhould aUo 
877. tit. place in rrfpcLl to the fiefs. 

53. ai t. 9. ^ ^ 

and 10. We ftiall fee prefently that this regulation re- 
^ more confiderable extent, infomuch that 
tins c.ipi- the great offices and fiefs went even to diftant re- 
reiatfve^to l^tions. From thence it followed, that moft of 
cf^hV*^ the lords, who before tins time had held imme- 
laine year diatcly of the crown, held now only mediately. 
Md place, -phofe counts who formerly adminiftered juftice 
in the king’s placita., and who led the freemen 

• Some nnthors pretend that the county of Tonloufe had been 
pjvcn away by Chailcs Maitd, and p.Ffl*cd by inhericance down 
to Raymond llie la(t count; but if this be tiue, it w.is owing to 
fome circiitnitaiuc*;, which might hnve been an inducement to 
chufe thecountb oi rouloufe from ainong the child: cmi ol the laft 
pollliror. 

againfl; 


Book 
Chap. 27. 
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againft the enemy, found themfelves fituated be- 
tween the king and his freemen ; and the king’s Chap. 17. 
power was removed farther oflF another degree. 

Again it appears from the capitularies ( ), that capitui* ly 
the counts had benefices annexed to their counties, of the year 
and vafials under them. When the counties be- 
came hereditary, the count’s valTals were no longer *®*°f‘**o 
the immediate Vaflals of the king ; and the bene- art. 6. on 
fices annexed to the counties were no longer the 
king’s benefices : the counts grew powerful, be- colleftion 
caufe the vaflals, whom they had already under 
them, enabled them to procure others. f’ook 5. 

In order to be convinced how much the monar- and*the] 

chy was thereby weakened towards the end of the 
r j 1 I n oftbeyear 

lecond race, we have only to calt an eye ons69. art. 

what happened at the beginning of the third, when t*ha“"of the 

the multiplicity of rear- fiefs flung the great vaf- year 877, 

lais into defpair. Baiuzius’s 

It was a cuftom (™) of the kingdom, that when edition, 
the elder brothers had given (hares to their younger 
brothers, the latter paid homage to the elder ; fo utbo of 
that thofe (hares were held of the lord paramount 
only as a rear fief. Philip Augullus, the duke of 
Burgundy, the counts of Never.s, Boulogne, S. book 2.’ 
Paul, Dampierre, and other lords declared (") that®*'*? 
henceforward, whether the fief was divided by fuc- ii^fnance* 
cefllon, or otherwiie, the whole Ihould be held 
always of the fame lord, without .any intermedia- in the year 
tion. This ordinance was not generally followed •, 
for as I have elfcwhere obferVed, it was impoifi- colleftion. 
ble to make general ordinances at that time •, but 
many of our cuftoms were regulated by them. 

LI 4 
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Book 
XXXI 
Ciiap 28. 


o Book I 

tit. I. 


CHAP. XXVllI. 

Of the nature of the fiefs after the reign of 
Charles the Bald. 

W E have obferved, that Charles the Bald or- 
dained that when the pofleflbr of a great 
CiE-'e or of a fief left a fon at his death, the office 
O’ ficffiioiild devolve to him. It would be a dif* 
ficult matter to trace the progrefs of the abufes 
which ♦rom thence rtfulted, and of the extenfion 
given to that law in each country. I find in 
the books (“) of fiets, that towards the beginning 
of the reign of the emperor Conrad II. the fiefs 
fituated in his dominions did not defeend to the 
grandchildren : they defeended only to one of the 
laft pofleffor’s children *, who had been chofen 
by the lord ; thus the fiefs were given by a kind 
of elcdion, which the lord made among the chil- 
dren. 

In the feventeenth chapter of this book, we have 
explained in what manner the crown was in fome 
rcl^cds eleftivc, and in others htreditary, under 
the fecond race. It was hereditary, becaufe, the 
kings w'*’-e always taken from that family, and be- 
caufe the childten fucceeded j it was eledive, by 
reafon the people chofe from amongft the chil- 
dren. As things of a fimilar nature move ge- 
nerally alike, and one political law is conftantly 
relative to another, the fame fpirit was followed 
in the fucctffion of fiefs, as had been obferved 

• Sic progrejfum efl^ ut ad film de*veniret tn quern Dominm hoe •vellet 
beneficium confirmare* Ibid. 

t At leaft in Italy and Germany, 

in 
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in the fuccefllon to the crown. Thus the fiefs were 
tranfmitted to the children by the right of fuccef- Chap. > 9 . 
fion, as well as of eleflion j and each fief was 
become both eledive and hereditary, like the 
crown. 

This right of eledion in the perfon of the lord, 
was not fubfifting * at the time of the authors C’) 
of the books of fiefs, that is, in the reign of thcandAu- 
emperor Frederic I. 


CHAP. XXIX. 

The fame SuhjeSi continued, 

T T if mentioned in the books of fiefs, that 

when 'h the emperor Conrad fe; out for Rome, 
the vaflals in his fervice preferitcd a petition to 
him, that he would pleafe to make a law, that the 
fiefs which defeended to the children •, fliould de- 
feend alfo to the grandchildren; and that he whole 
brother died without legitimate heirs, might fuc- 
ceed to the fief which had belonged to their com- 
mon father : I'his was granted. 

In the fame place it is faid, (and w'e are to re- 
member, that thofe writers ^ lived at the time of 
the emperor Frederic I.) “ that the ancient civi- 

Jians § had always been of opinion, that the 

“ fuc- 

• hodte tin jlahihtum efi^ ut ad o?n>ies a’qualiier *veniat^ 

book I. of the hefs, tit^ i. 

f Cum <vero Conradus Romam frofiafcerctur, petitum eft a fidelu 
bus qui in ejus erant Jervitio^ ut, lege ah eo promulgatd, hoc etiam ad 
nepotes ex filto product re dignarctur, £f ut jra*er jratrt fne legitimo 
harede iejunUo m benejicio quod eoritm pair is Jutt, fuccedat, book i« 
of fiefs, tit. X. 

X Cujas has proved it extremely veil. 

^ Sciendum eft quod benefiemm advementes ex latere, ultra fratre^ 
patrueles non progreditur fucceftione ab antiqms fa^ lentibus conftitutumi 

licet 
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** fucceilion of fiefs in a collateral line did not 
. extend farther than to coufin germans by the 
father’s fide, though of late it was carried as 
far as the feventh d^ree, and by the new code 
*' they had extended it in a dircA line in infinitum** 
It is thus that Conrad’s law was infenfibly extended. 

7 \ 1 I thefe things being fuppofcd, the bare pe- 
rufal of the hifiory of France is fufficient to de* 
monftratc, that the perpetuity of fiefs was efirab- 
hfiied earlier in this kingdom than in Germany. 
Towards the commencement of the reign of the 
emperor Conrad II. in 1024, things were upon the 
fime footing fiill in Germany, as they had been 
in France under the reign of Charles the Bald, 
who died in S77. But fuch were the changes 
made in this kingdom after the leign of Charles 
the Bald, that Charles the Simple found hinifelf 
unable to dilpute with a foreign houle his incon- 
teliable rights to the empire j and, in fine, that in 
Hugh ("apci’s time the reigning family, ftripped 
of all its demefne!;, vvaa no longer in a condition 
to maintain the cro^n. 

The weak underftanding of Charles the Bald 
produced an equal weaknels in the French monar* 
thy. But .IS his brdther Lewis king of Germany, 
and foinc of that pr.nee’s fucceflbrs were men of 
better part', their government preferved its vigor 
niuch longer. 

But what do I fay ? perhaps the flegmatic con- 
flitution, and, if I dare ufe the exprcnion, the im- 
mutability of fpirit peculiar to the German nation. 

In • t fxcJertio .Vr?/fi/V rJ fi'ptwmw / m t uhm fit ufurpafum^ 
in mtjculis ^:ej^yndt Milium novo jut ^ lu itijlaitum exUuditur* 

Jl^d. 


made 
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made a longer ftand than the volatile temper of ®xxxr 
the French, againft that difpofition of things. Chap. *9. 
which perpetuated the fiefs, by a natural ten- 
dency, in families. 

Befides, the kingdom of Germany was not laid 
wafte, and annihilated, as it were, like that of 
France, by that particular kind of war with which 
it had been harrafled by the Normans and Saracens. 

There were lefs riches in Germany, fewer cities to 
plunder, lefs extent of coaft to fecur, more marfiies 
to get over, more foreft to penetrate. As the 
dominions of thofe princes were lefs in danger 
of being ravaged and torn to pieces, they had 
lefs need of their vaflfals, and confequently left 
dependence on them. And in all probability, 
if the emperors of Germany had not been obliged 
to be crowned at Rome, and to make continual 
expeditions into Italy, the fiefs would have 
preferved their prim’tive nature much longer in 
that country. 


C H A P. XXX. 

In what manner the empire was transferred 
from the family of Charlemain. 

T H E empire, which in prejudice to the branch 
of Charles the Bald, had been already given 
to the * bafiard line of Lewis king of Germany, 
was transferred to a foreign houfe by the eledion of 
Conrad, duke of Franconia, in 912. The reign- 
ing branch in France being hardly able to difpute 
a tew villages, was much lefs in a fituation to con- 
teft the empire. We have an agreement which 
* ArnoU, and ins Ton Lewis IV. 


6 


palled 
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XXXi' between Cliarles the Simple and the emperor 

Chap. 3»- Henry I. who had fucceeded to Conrad. It is 
(b) In the called the compad of Bonn Thefe two prin- 

qiioted met in a velTel which had been placed in the 
Aiibert le middle of the Rhine, and fwore eternal friendfhip. 
do'nau-*^ They ufed on this occaGon an excellent 
omuti Charles took the title of king of Weft France, 
ctapl'ar. and Menry thit of king of Eaft France. Charles 
contradted with the king of Germany, and not 
wi.h the emperor. 

CHAP. XXXL 

In '^hat manner the cro'ivn of France ’•eaas 
transjerred to the houj'e oj Hugh Capet. 

T H E inheritance of the fiefs, and the gene- 
ral efiablifhmcnt of rear- fiefs, extiiiguilhed 
the political, and formed a feudal government. 
Inilead of that prodigious multitude of vaftals 
who v,'ere formerly under the king, there were 
now a few only, on whom the others depended. 
The kings had fcarce any longer a diredt autho- 
rity ; a power which was to pafs through fo many 
and through fuch great powers, either ftopt or was 
loft before it reached its term. Thofe great vafTals 
wmuld no longer obey ; and they even made ufe of 
their rc.'.r-v.'Lals to withdraw their obedience. The 
kintrs depiived of their demefnes, and reduced to 
the ( iti' s of R helms and Laon, were left expofed to 
their mercy •, the tree fti etched out its branches 
too far, and the head was withered. The king- 
dom found itfelf without a demefne, as the empire 
is at prclent. The crown was therefore given to 
one of the moft potent vaftals. 


The 
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The Normans ravaged the kingdom : they 
failed in open boats or fmall veflels, entered Chap, iti 
the mouths of rivers, and laid the country wafte 
on both fides. The cities of Orleans * and Paris 
put a ftop to thofe plunderers, fo that they could 
not advance farther, either on the Seine, or on the 
Loire. Hugh Capet, who was mailer of thofe 
cities, held in his hands the two keys of the un- 
happy remains of the kingdom ; the crown was 
conferred upon him as the only perfon able to de- 
fend it. It is thus the emptre was afterwards 
given to a family, whofe dominions form lb llrong 
a barrier againft the Turks. 

The empire went from Charlemain’s family, at a 
time when the inheritance of fiefs was ellabli Hied on- 
ly as a mere condei'ccndence. It even appears that 
this inheritance obtained much later ( ) among the (0 See 
Germans than among the French which was the“*’^xx’ 
reafon that the empire, confideicd .'.s a fief, was p- >99* 
eledive. On the contrary, when the crown of 
France went from the family of Charlemain, the 
fiefs were really hereditary in this kingdom *, and 
the crown, as a great fief, was allb hereditary. 

But it is very wrong to refer to the \\:y mo- 
ment of this revoluth.n, all the changes which 
happened, either before or aftei wards I he whole 
was reduced to two events 5 the reigning family 
changed, and the crown was united to a great 
fief. 


• See the capitulary of Clmlesthe Bald, in tli? yeai S77, i»pua 
Carifiacumi on the impojtance of Farib, S. Den^^, and the caities 
on the Loiie, in thole da)s. 
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CHAP. XXXll. 

Some confequences of the perpetuity of fiefr. 

'C'ROM the perpetuity of fiefs, it followed. 
Chap. 3*. that the right of feniority or p. imogeniture 
■was eftablilhed among the French. This right was 
|a) See the quite unknown under the fitfi race ('') j the crown 
and*the'^ was divided among the brothers, the allodia were 
fame manner; and as the fiifs whe- 
ansinthe ther precarious, or for hfe, were not an objed of 
IltodW fucceflion, there could be no partition in regard to 
thofe tenures. 

Under the fecond race, the title of emperor which 
Lewis the Debonnairc enjoyed, and with which he 
honoured his eldeft fon Lothanus, made him 
think of giving this prince a kind of fuperiority 
over his younger brothers. I'he two kings * 
were obliged to wait upon the emperor every year, 
to carry him prefents, and to receive much greater 
from him ; they were alfo to confulc with him 
upon common affairs. This is what infpired Lo- 
tharius with thofe pretences which met with fuch 
bad fuccefs. When Agobanl "f* wrote in favour 
of this prince, he allcdged the emperor’s own re- 
gulation, who had aflbeiated Lothaiios to the em- 
pire, after he had confultcd the Almighty by a 
three days faff, and by the celebration of the ho- 
ly myfteries ; after the nation had fworn allegi- 
ance to him, which they could uot refufe without 


^ See tliC capitulary of the year S17, wbirb contains the fiift par* 
tition mat e by Lewis the Dcbonnuiie amomr his child] en. 

f See hi.'' two letters upon this fubjefl, the title of one of which 
is di di‘V 7 fo/ € tmp^riL 


perjuring 



OF LAWS. 


527 


perjuring thetnfelves ; and after he had fent Lo- 
tharius to Rome to be confirmed by the pope. Up- Chap. 3*. 
on all this he lays a ftrefs, and not upon his right 
of primogeniture. He fays, indeed, that the em- 
peror had defigned a partition among the younger 
brothers, and that he had given the preference to 
the elder *, but faying he had preferred the elder, 
was fa)ing at the fame time that he might have 
given the preference to his younger brothers. 

But as foon as the fiefs became hereditary, the 
right of feniority was eftablilhed in the feudal fuc- 
cclTion ; and for the fame reafon in that of the 
crovvn, which was the great fief. The ancient law 
of partitions was no longer fubfifting ; the fiefs 
being charged with a fervice, the po(Iefl<)r muft 
have been enabled to difcharge it. The right of 
primogeniture was eftablilhed, and the reafon of 
the feudal law was fuperior to that of the political 
or civil inftitution. 

As the fiifs defeended to the children of the pof- 
feflbr, the lords loft the liberty of difpofing of 
them ; and, in order to indemnify themfelves, 
they eftablilhed what they called the right of re- 
demjition, whereof mention is made in our cuf- 
toms, which at firft was paid in a direft line; and 
by ufage came afterwards to be paid only in a col- 
lateral line. 

I'he fiefs were foon rendered transferable to 
ftrangers, as a patrimonial eftate. This gave rife 
.to the right of fines of alienation, which were 
eftabliflied almoft throughout the kingdom. Thefe 
rights were arbitrary in the beginning *, but when 
the praftice of granting fuch permiflions was be- 
come general, they were fixed in every diftrift. 

The 
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The right of redemption was to be paid at every 
Chap. 3», change of heir, and at firft was paid even in a di- 
(') Seethe re<Jl line (*). The moft general cuftom had fixed 
of Philip It to one year s jncome. Ihis was burthenfome 
and inconvenient to the vaffal, and afFefted in 
1209. on feme meafure the fief itfclf. It was often agreed * 
the fief*, jjj homage, that the lord ftiould no 

longer demand more than a certain fum of money 
for the redemption, which, by the changes incident 
to money, became afterwards of no manner of 
importance. Thus the right of redemption is in 
our days reduced almoft to nothing, while that of 
the fines of alienation is continued in its full ex> 
tent. As this right concerned neither the vaffal 
nor his heirs, but was a fortuitous cafe which no 
one was obliged to forefee or expeft ; thefe ftipu- 
lations were not made, and they continued to pay 
a certain part of the price. 

When the fiefs were for life, they could not 
give a part of a fief to hold in perpetuity as a 
rear-fief ; for it would have been abfurd that a 
perfon who had only the ufufruit of a thing, 
Ihould difpofe of the property of it. But when 
they became perpetual, this was -j* permitted, with 
fomc reftriftions made by the cuftoms|;, which 
was what they call difmembering their fief. 


* We find fcveral of thefe conventions *in the charter, as in the 
regifter-book of Vendome, and that of the abbey of S. Cyprian 
in Poitou, of which Mr. Galland has given fome extiadls, pag. 
55 - 

t Blit they could not fridge the fiefs, that is, aboliih a portion 
of it. 

t They fixed the portion which they could difinember. 
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The perpetuity of feudal tenures having eftab- ® 
lilKed the right of redemption, the daughters werechap j3, 
rendered capable of fucceeding to a fief, in default 
of male ififue. For when the lord gave the fief 
to his daughter, he multiplied the cafes of his right 
of redemption, becaule the hufband was obliged to 
pay it as well as the wife *. This regulation 
could not take place in regard to the crown ; for 
as it was not held of any one there could be- 
no right of redempfion over it. 

The daughter of William V. count of Touloufe, 

^id not fucceed to the county. But Eleanor fuc- 
ceeded to Aquitaine, and Mathildjs to Normandy j 
and the right of the fuccefiion of females feemed 
fo well cftabliflied in thofe days, that Lewis the 
Young, after his divorce from Eleinor, mi.de no 
difficulty in reftoring Guyenne to her. But as 
ihefe two laft inftances fo. lowed clofe to the firlf, 
the general Law by which the women were called 
to the fucceffion of fiefs, mud have been -in- 
troduced r'.uch later •f' into the county of 
Touloufe, than into the other provinces of 
France. 

The confiitutions of feveral kingdoms of Europe 
has been directed by the date of feudal tenures at 
rfie time when thofe kingdoms were founded. The 
ivomen fucceeded neither to the crown of France 
nor to the empire, bccaufc at the edabiifhment of 

♦ This was the rcafon that the lords obliged the widow to mar- 
ry again. 

t Moft of the gn-t families had their particular laws of Aic- 
cefiion. See what M. de la ThaumaiTierc concerning the 
families of Beiiy. 
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thol^ two monarchies, they are incapable of fuc- 
ceeding to fiefs. But they fucceeded in king- 
doms, whofe efiabliihment was pofterior to that 
of the perpetuity of the fiefs, fuch as thofe found- 
ed by the Normans, thofe by the conquefts 
made on the Moors ; and others, in fine, which 
beyond the limits of Germany, and in later times 
received in fome meafure, a fecond birth, by the 
cftablifhment of Chriftianity. 

When thefe fiefs were at will, they were given 
to fuch as were capable of doing fervice for 
them, and therefore were never beftowed on mi- 
nors ; but * when they became perpetual, the lords 
took the fief into their own hands, till the pupil 
came of age, either to increafe their own emolu- 
ments, or to train the pupil to the ufe of arms. 
This is what our cuftoms call the guardianjhip of 
a nobleman's children^ which is founded on princi- 
ples different from thofe of tutelage, and is entire- 
ly a diftinft thing from it. 

When the fiefs were for life, it was cuftomary 
to vow fealty for a fief j and the real delivery, 
which was made by a fcepter, fecured the fief, as 
it is now fecured by homage. We do not find 
that the counts, or even the king’s commiffaries, 
received the homage in the provinces \ nor is this 
ceremony to be met with in the commifllons 

* We fee in the capitulary of the year 87;, apud Caftfiacum^ 
art. 3. Baluzius's edition, tom. 2. pag. 269. the moment in which 
the kings caufed the hefs to be adminiftered in order to preferve 
them for the minors ; an example followed by the lords, and 
which gave rife to what we have mentioned by the name of thi 
guardianjhip of a nobleman's children. 


1 
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of thofe officers, which have been handed down Book 

XXXI 

to US in the capitularies. They fometimes, in- Chap, 32. 
deed, made all the king’s fubjefts take an oath of 
allegiance*; but fo fir was this oath from be- 
ing of the fame nature as the fervice afterwards 
eftablifhed by the name of homage, that it was 
only a f ceremony, or lefs folemnity, occafional- 
ly ufed, either before or after that adt of obeif- 
ance ; in fhort, it was quite a diftindl thing from 
homage. 

The counts and the king’s commiffaries made 
thofe valTals (’’) whofe fidelity was fufpedled, give (p) Capi- 
occafionally a fecurity which was called firmitas ; ctaHes 
but this could not be an homage, fince the the Bald, 
kings C*) gave it to another. 860*/^**^ 

And though the abbot Suger {') makes mention rednum a 
of a chair of Dagoberr, in which according to 3'. 
the teftimony of antiquity, the kings of France Ba'uzius’s 
were accuftomed to receive the homage of the no- pag.*Hs. 
bihty j It is plain that he exprefles himfelf agree- ^i?/****^' 
ably to the ideas and language of his own time. de 

When the fiefs defeended to the heirs, the ac- ftrationc 
knowledgment of the vafial, which at firft was^u^. 


• We find the formula thereof in the fecond capituinry of the 
year goi. See alfo that of the jear 854., ait. 13. and others. 

t M Pu Cange in the word hominium, pag 1163. and in the 

jiJelifas, pag 4.74 cites the chaiteis of the ancienr homaoes 

where ihefe diffcienies are fouiui, and a great number of autho- 
rities Which may be fecn. In paying Homage, the vafial put 
his hand on that of his lord, and took hi', oath j the oitn of 
fealty was made by fwearing on the golpels 1 he homage was 
ppifoimed kneeling, the oith ot K'alty ftaiiding. None but the 
loid could receive homage, bur his o^i^cel^ might take the oath 
ot fealty. See Littleton, 91, 9 a. ot homage, that is, fidelity 
and homage. 
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^xxi'^ only an occafional fervice, became a regular duty^ 
Chap. 33. It was ’'performed in a more folemn manner, and 
attended with more formalities, becaufe it was t» 
be a perpetual monuntent of the reciprocal duties) 
ot the lord and vaflal. 

I fhould be apt to think, that homages begati 
to be eftablilhed under king Pepin, which is 
the time I mentioned that leveral benefices were 
given in perpetuity j but I Ihould not think thus 
without caution, and only upon a fuppofition 
O Anno that the authors of the ancient annals (') of the 
Franks were not ignorant pretenders, who in de- 
feribing the fealty profefled by Taflillo, duke of 
Bavaria, to king Pepin fpoke * according to the 
ufages of their own time. 


• CHAP. XXXIII. 

Ulie fame Subject continued, 

W HEN the fiefs were either precarious or 
for life, they fcldom had a relation to any 
other than the political laws ; for which reafon in 
the civil infiitutions of thofe times there is very 
little mention made of the laws of fiefs. But 
when they were become hereditary, when there 
was a power of giving, felling, and bequeathing 
them, they had a relation both to the political 
and the civil laws. The fief, confidered as an ob- 


• ^auilo vemt in va/atico fe nmmenuam, per manns facra^ 
mefita juranjtt multa innumerabiUa, reltquits j'anBoru7n manus 
mponetis S? fidclitatem pt omijit regi Pippinio. One would think 
that hcie was an houiags and an oath ol fcaUy. See the penul- 
timate note above. 
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Kgation of performing military fervice, depended 
on the political law j confidered as a kind of com- Chap, jj, 
mercial property, it depended on the civil law. 

This gave rife to the civil regulations concerning 
feudal tenures. 

When the fiefs were become hereditary, the 
law relating to the order of fuccefllon muft have 
been relative to the perpetuity of fiefs. Hence 
this rule of the French law, ejlates of inheritance 
do not afccnd was eftablilhed in fpite ol 
Roman and Salic (’) laws. It was necellary that i 59. 
feivice fliould bv paid for the fief; but a 
father or a great-uncle would have been too old to iojia. 
perform any fervice ; therefore thi'. rule took place 
at firft only in regard to the feudal tenures, as we 
learn of Eoutillier {'). C) Somm 

When the fiefs became hereditary, the lords book i. 
who were to fee that fervice was paid for the fief, 
infifted that the * females who were to fucceed to 
the feudal eftate, and I fancy fomttimes the males, 
ihould not marry without their confent ; infomuch 
that the marriage-contrafts became in refpedl to the 
nobility both a feudal and a civil regulation. In 
an aft of this kind under the lord’s infpeftion, re- 
gulations were made for the fuccefllon, with a view 
that the heirs might pay fervice for the fief ; hence 
none but the nobility at firft had the liberty of 
difpyfing of fucc.;lIions by marriage-contraft, 
as ('') Boyer and (') Aufrerius have juftly ob- 
ferved. No »,& 

204. Sc 

• According to an ordinance of Sr. Lewis, in the year ^246. No. 38. 
fettle the cuftoms of Anjou and Maine; tliofe who fliall have je) Ca- 
fhe care of the heirefs of a fief (hall guc lecuiity to the lord, that pell uol. 
the (hail uot be married without his conlent. decilHoQ 
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B ° It is needlefs to mention that the power of rc- 
Chap. jj. dcmption, founded on the old right of the rela- 
tions, a myftery of our ancient French jurifpru- 
dence I have not time to develop, could not 
take place with regard to the fiefs, till they were 
become hereditary, 

Italiam, Itatiam 

I finilh my treatife of fiefs at a period, where 
moll authors commence theirs. 




INDEX. 

Note, The letters i. ii. denote the volumes, the 
figures the pages. 
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BORTION: why the women of America procured 
it. ii. 140 


Accujations allowed in old Rome : ufeful in a republic, 
i. 1 16. The abufe made of them under the emperors, i. 117 
Public, i. 291. Caufe of their being put a flop to, i. 1^2. 
Ofherefy and magic, the circumfpedtion they require, i. 274. 
Abufe that may be made of them, i. 275, feq, 

Accujed ; in what manner they efcaped condemnation at Rome, 

i. Ill 


Accvftrs : in what cafe they were punilhed at Athens, i. 293 
Guards appointed to watch them, ibid» Falfe ; in what man- 
ner they were puniihed, tbtd, 

ASlions of men : how they are judged in a monarchy, a. 43, tsf 

feq, Caufe of the great actions of the ancients, i. 48, ^ 

feq. Ex bona fide^ by whom devifed, i. l l I 

Adoption^ when ufeful, i. 64 When not, i. 77 

Adulation^ when forbid by honor, i. 43 

(accufation of) public among the Romans, i. 70. In 
what manner it was aboliftied, i. 15 i. 152. (A woman) ac- 
cufed by her children, ii. 222 

Adwcaieoi the public profecutor, ii. 3 14. His fundlion, ibid. 
Africa: State of the people who inhabit Us coaih, ii. 25. Rea- 
fon of their being barbarians, ibid. Nature of their com- 
merce, ibid. The circuit of their coaf}, ii. 50, lA ftq. 

Agriculture : in what light it was confidered by the ancient 
Greeks, i- 55- By whom exercifed among that nation, ihid. 
and ii. 145. Encouraged among the Chinefe and Perfians, 

i- 335’. 336 

AlcibiadeSf admired by the univerfe ; for what reafon, i. 61 

^ m 4 Alexander^ 
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jtlexander^ reflcdlion on his proje£l, i. 209. What he did^ 
p.^lcrve hib conqueiis. i. 210. His conquefts irt the Indies^ 
ii. 41. Founds Alexandria, ii. 42. His navigatioa in the 
JnJ'es, and the Indian fca, li. 49, ^ feq* His empire di- 
vided, i. 179 

Jil r-.a/iun of t' e great ofHc'*s and fiefs, ii.. 518, feq» 

j§iLd a. How eiiangCvl info fiefs and why, ii. 476, tsf Jt'q* 
Advantage of this change, ii. 480 

to whit law*? they were fubjedl, li. 247 
Ji* f iion invades the hcaits of lome people, when virtue is ba- 
nilhcd, 1. JO. Pernicii‘us in a republic, i. 36. Whether it 
be uje.ul in a monarchy, 

Am'> cuy by whom djfcovered, ii. 77. Confequcnce of the 
oit'oveiy, wirhiCgt d to the reft of the woiid, ii. 80. And 
w th legard to Spain, v Si. Niuu'^t of its foil, i. 422. 
Why there are fo many favagts in that country, tbidn 

Am'irt y ('I'^htnf,) ii 205 

Anphi^f on , law ^.•;ntrad,6l iry to itfdf, ij. J69 

^nn t te.dons that iiiuucv. the ft^te to grant them aftngular 
piotetlion, ii 120 

A\ nvmu (Lt .'IS ) \\hether any notice ought to be taken of 
rn-in, i. 298 

A'^ii a £ , ihe law wnich he enabled at Athens, i. 21. Adva itagc 
of t^at law ibid. 

Am what was und Tftood bv that word, ii. 451. ' 1 ‘he 

comp fition whi^^h v\a‘'letiled f«ir the n.iirdt r of an Antruftio, 
i! J, Whethe* the Oiucr of Antiuilioa lormed a body of no- 
bi irv ’*455 

Appia , h »vv it was looked upon by the Romans, ii. 320 

Ap r/7/ of fahe judg 1.' *c ; vvhnt it was lormcily, ii 3 'O. It 
inclucleiHclony', d how ih-^y proceeded tlicrein, ii. 321, 
jeq, and 323. V/’.o weie foibid o make it, 11 ^25. It 

was to be fna.ie upoi- tl e fpot, 11 3 3O Of dtfcuit of juRice 

when It was p' rmiited, 11 *3-7. in what mannei it was in- 
trodiic^d II. 3:'9. Wiictn^r u.at'c * ’:.s allowed in this cafe 
^ /q Foil )\/cd with an a,, ptal of falfe judgment, 
ii. 331. 1 o thf* king, 11. 3 28. hether they could appeal 

the king’s court oi faircjadgiut nt, ii. 326. A law of Charles 
VII. coiiceining app ii. 381 

Appiui (the Decemvir) how he eludes his own law's in the aftair 
of Virginia, i. 116 

Arnbsy thcii characler, ii. 66, ^ /eq» Their ancient and pre- 
fent comiiicrce, tbid. Their liberty. i. 413 

A> cadia*isy nature of the country they inhabit, i. 53 

Ar cpagite feverely puniflied for killing a fpariow, i. 101 
Art’i, a^uiy a court of ju* icature at Athens, i. 69. Several judg- 
ment** pafted by this court, 1. loi Its functions, i. 1 12 
Argi<vesy their cruelty condemned by the Athenians, i. 123 

Anana^ 
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^rlana^ its fituat’on, ^ ii. 40 

Anfioc acy^ what it is, i. 12, and 18. When It Is happy, i. 18. 
'Which JS the beft, i. zr. and the moft imperfe<E^, fhtd. Things 
pernicious in an ariftocracy, i- 73, and 165, tsf Jeq* 

Til what manner it is corrupted, i. 16^ 

^nJiotU^ his opinion concerning the virtues of flavec, i. 47. In 
regard to natuial (laves, i. 355 In^ regard to mufic, i. 54, 
/q* In regard to artifans, i. ibid. In regard to the fpi- 
rit’s waxing old, i. 70 In regard to monarchies, i. 243. In 
regard to the nun;ber of citizens, ii. 147 

cfT dl arifuig fioin the change of arms, ii. 278. Fire 
arms ; the bearing ot them how punifh«.‘d at Venice, ii. 251 
Arreft or deciee giving upon an appeal j orig.n of tlie formulary 
employed herein, ii* 3^59 

Attaxerxes : why he put his children to death, i. 89 

Artifans^ fov they tame to be made freemen, l. 54 

AnSf what Xe.n'phon fays of thofc who txercife them, i. 54 
Tneir ule, 11. 143, Their iniluence on the number of the 
inhabitants of a country, ii* 744 

Roiiian, its value, ii. 

what kind of trade was formerly carried on in that coun- 
try, 11. 28, RevolutioiiS that have happrned in Alia, fb/d, 
Quality and efftdls of itsc imate, i. 391, dsT Its climate 
different from that of Europe, i. 393* How often fubdued 


1. 394 

AJf^nbly of the people ; why the number of citizens that com- 
pofe it ought to be hxed, i* 12 

Ajffws^ ii. 327 363 

AJfoctatun of cities, when neceflary, 

y^r.ans,conjetlurein regard to their communication with dillanc 
countries, ii- 29 

Ajylum^t in the temple, ii. zot. Numerous In Greece, ibid, 
Abufe made of them, /W. Eflrablilbed by Mofes ; for whom 
tbtd. Jtq, Refufed to the Saxons, ii 272. Every man 
ought to have his own houfe for an afylum, |i« 373 

Atb’ijl^ why he always talks of religion, ii ^97 

Athen^y (law of) to put grangers to death who concerned them- 
ielves in the ailemblies of the people, i. 12. And the ufelefs 


people, when the city was befieged, ii. 378* (People of) 
how they chofe their magiftrates and fenntors^ and 16. 

T heir ability in this refpcdl, i. i 3. How they jjave their fuf- 
frages, i. 17 (People of) divided into four clafles, i. ly. 
Thqir charadler, i. 437. Number of her forces in the war 
againft the Periians, i. 30. Her (late under Demetrius Pha- 
lercus, and under Dcmofthcncs, tbid. lA feq. Overcomeat 
Cheronea; confequences of that defeat, i. 31. H^r maritime 
power, ii. 35, The ufe (he made of it, ibid. £sf Ay- Canfe 
of her corruption, i. ,64 

Aibualpa 
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Aihualpa (Inca) in what manner he was treated by the Spaniards, 
" ii. 248 

Attica^ its foil had an influence on the government, i. 400 
Atiiluy his empire diflblved, i. 179 

Attorney (the king’s) an office eflnblifhed at Majorca, ii, 346 
A^oa'ice poflefles people’s hearts, when virtue is banifried, i. 30. 
Whether it can be deftroyed by the laws which abolifh the 
property of land, i. 87. Of princes, ' ^^7 5 

A'vatictous : why they hoard up gold preferable to any other 
metal, ii. 98 

Augujlus (the emperor) abflains from reforming the manners and 
luxury of women, i. 42, and 1^4. His laws againft celibacy 
ii. 150. His fpeech to thofe who wanted him to repeal 
thole laws, ii. 1^1. He permits the free-born citizens who 
were not fenators to marry freed-women, ii. 156. He durfl: 
not take the name of Romulus, i. 434. In what manner he 
appeafes the Romans, i. 435 

Aujiria (the houfe of) its fortune, ii. 77 

Authority unlimited, how dangerous in a republic to confer it 
upon a Angle citizen, i. 19. Cafe wherein it may be ufeful, 
i. ihid. Of magiftrates in different defpotic governments and 
monarchies, i, 93, Paternal, ufeful for the prefervation of 
morals, i. 71. How far it was extended among the Romans 
and Lacedaemonians, ibid* When it ended at Rome, ibid^ 

B. 

B AC T A (Grecian kings of) their navigation in the Indies 

and the difeoveries they made, ii. 47, 48 

Bail their fun^Hons, before and after the revival of the Ro- 
man law, ii. 338, ^ feq. 

Bank of St. George, by whom dire6ied, i. 18, jeq. 

Bankers^ in what their art conAfts, i. 103, iA feq* The afliflance 
a (late may derive from them, ii 117 

Banks. To what kind of commerce they are adapted, ii. 

feq. Caufe of the lowering of gold and lilver, ii. 88 

Bantam (king of) is the univerfal heir to all his fubje<Sls, i. 87. 
What follows from thence, tbid. Great number of girls in 
his dominions, ii. 141 

Barbarians different from favages, i. 408. Their behaviour af- 
ter conquering the Romans, ii. 391, and 401. (Communi- 
cation with them) prohibited by the Romans, ii. 163. 'i'heir 
laws, ii. 269, Whether they were conAned to a cer- 

tain diftrid, ii. 273. How they came to be lofl, ii. 284, 

iA Jeq^ 

Barharifm of nations, is thecaufe of the fcarcity of fpccie, ii. 93 
Bajha^s : why always expofed to the fury of their mailer, i. 38 

Abfolute 
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Abfolutc in their government, i. 94. How they determine 
difputes, ^ i. 107 

Bafil (the emperor) odd judgments pafied by this prince i. 130, 

Baftardi. More degraded in republics than in monarchies, ii. 
136. Laws of the Romans againft them, ibtd, judgment 
on thofe laws, tbid^ Upon what occaHon they were admitted 
into the number of citizens, thtd* In what cafe they inhe* 
rited. Hid. 

Bajion^ or Hick, ufed inilead of the fword, ii. 307. Blow with 
a bdilon, what compofiiion was al wed for ' , /.W. Why 
it was reckoned an affront, 308. A weapon peculiar to vil- 
lains, tbgd, 

Bayle. His opinion concerning atheifin and idolatry, ii. 172. 

Concerning the Chriltian religion, ii. 178 

Bayonne. A generous letter from the governor of this city to 
Charles IX. i. 4^, fd feq. 

Beaumano^r. At what time he wrote, ii. 241, 7.05, 307,313 
Judgment of hit work, ii. 241, and 322. Whence comes 
the diirerence between his principles and thofe of De^ontaines 


11. 322 

Beggars, how they come to have fb many children, ii. 139 
Betngsy all have their laws, i. i. Particular intelligent beings, 
their laws, i. 2 

Belie vre^ ^Prelident dc) his fpcech to king Lewis XIIL at the 
trial of the duke dn la Valette* i. 113 

Binfjice, a term oppofite to that of Property, in the law of the 
Lombards, ii. 418 

Bengal (Bay of) how difeovered, ii. 47 

Betis^ a river of Spain, ii. 57 

Betrothing ; regulation of the Papian law upon this fubjedl, 11*155 
BiJhopiZ their power under the kings of the Vifigoths, 11 272 

Petition to be exempted from ferving in war, li. 420. Their 
great riches under the kings of the firll race, ii. 480 

Blind man ; why not allowed to plead at Rome, ii. 3S2 

Bo/izej dellroycd in China ; wny, i. 146 

Box on the car, why reckoned an affiont, 11. 309 

(queen) her great parts, ii. 459. Caufe of her mif- 
fortunes, ii. 459, ^ feq. Her regency. I’he revolution 
which it occafioned, ii. 460, fq. Confequence of this re- 
volution, thtd. Her execution, ii. 459 

have their laws, i. i. Whether we know thef laws, i. 3. 
(Senfation of) to what it is relative, i. 4. Whether they have 
pofitive laws, ibid. 

Burgundians, (laws of the) ii. 270. They received no great 
changes, and why, ii. 271. See the words Codi and Gundfbald. 
Buying, (tradeoff ii. 88, isfjeq. 



INDEX 


c. 

C.'FSj^R : his laws in regard tD debtors, ii. go. And in re^ 
gard to married people, ii. i i 

ilalt:mi*tatorsy common under the emperor Arcadia®, i. 114 £n- 
coar.^ged by Syila, i. 288 

a.'Tz^ens : a Portnguefe poet. Subje«^l ofhib poem, 5 i, 76 
iZfiK^nmtes : canfe of tneir deflrutlion, i. 187. 

Clando' ^ neccITaty in the making of lt»ws, ii. 38- 

Capeoi Good Hope : why they could not double it, ii. 51. By 
w horn difeox e^ed, ii. 76 

: their orioin, ii. 2-7^}, and r 85 . (Falfe one) attri- 
hnred to Chaiicinain, ii. 284.. Added to the laws of the 
Lombards, ii. 286. 

Carthage: Caufc of her ruin, i. 31. Poliry of the Romans in 
refpe» 5 l to this city, tbtd. Effect of her d'^fpair, tbtd* Her 
jnaritime power, 11*54- How Oie im reaf d her riches, ibtd. 
Her colonics, tbtd. Her war*! with Mar/eillcs, ii 59 Her 
different ftate*!, i. 60. Her fenate, of what kind of perfons 
h wa*} cempof d, i. 260 

C^tr hngtniafis : their commerce, ii. Their treaty with inc 

Komars, ii, 59. Whether they were acquainted with the 
compafa, 11. 58 

Car-v7l^i4s Ruga: why he rupdiated his wife, i, 388, Jeq. 

Whether he is the fi*ft that did it. i. 387 

Cata the C njor : his motive for fuppporting the Voconian and 
Oppian law®, ii. 260 

Caujt>s referved to the king by the laws of the Barbarian®, ii, 327 
criminal, by whom tried among die Romans, i. 2:56 
Celibrey (the fpirit of) introduced into the -.nipire, ii. i ^8, tsf 
Jfq, and li. 178 Rcfleiiions on celibacy, ii. 203, 204 
Cerjo r itt Rome, their fuihdiio ns, i. 19, and 70. and 11. 149, 
Their priv.legc®, i. 76 

Ctn/orjh’p : its effcdl among the Romans ; in what manner abo- 
liflied, i. 176. andii. 149. isfeq, Re-eftabli(hed by Cjefar 
and Align ftus, ii 151. Upon what occ.ifion, tbid, 

Ctifus ; its efFe(^, i. 65. Whether iheic was a general cenfus 
in the ancient French monarchy, li, 416. Whetner it was the 
fane thing at the cenfus of the Roman®, li. 41 1 What it 
was, an J on whom raiTcd, ii. 413. Whether it was paid by 


freemen, 11. 415 

Ctntenattti their funflions, ii. 419. -How eilablifhed^ i. 404 

Their dillndls, tLtd^ 

Cftru : its fituation, ii. 54 

Champions employed in judicial combats, ii. 314 

Ckati*i of relig.on, ii# 209 


Couriimaia^ diviJc;> his empire among his children, ii. ^196. The 

laws 
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laws he gives to the Saxons, ii 270, His will, 11. 491. His 
conduct in the government, ii. 498, fq* His reafbn fos 
cltablilhinga great numbei of biQiopriclvsinGerinany, li 500* 
His elogium, ii. 498, W Jrq Bacly imitated by his Ion, ii. 
joi. The Hate of Europe before and fince his time, ii. 5 4.. 
His fucceflbrs ; in what manner they lolt ttic throne, ii. 509,^ 
Jtq, His family, in what manner they loll the empire, ii. 523^ 

Charles Mm *el: fiate of Europe in his time, ii 484, He Hripa 
the energy, ti id, Encoura;icd by the pope, ibtd^ Giv'es 
away the church lands, both as allodia, and as fiefs, ii< 493. 
Chat lei V. (enjperor) hi 3 pov^or, ii. 77 

ChjrhsXll. Letter from this pi irce to the fenateof Sweden, i 84. 

Canfc of his ruin, i. 208. C'>n.piicd to Alexander, i- 20^ 
Childtncy whv driven ri;«m th2 throne, i. 425 

C/?f tfrtfv, who is obliged to provide for them, ii. 133. Their 
condition, when they are tlie fruit of maniage, ii. it*!. And 
when they ar.* not, thid. Of d»fFcrcn»- mothers whetivr they 
ought to inherit i'iikj, li. 135. Culiom of Japan upon this 
head, ihd. In what cafe it is ad\ . lUPgeous co hate a gi cat 
map vs li. 139. Why they aic mure iU]rae»oi!S in (ca-port®. 
ii *41 . Hen -rs p'lid at Rome to ihofe who haJ mull, ii. 1 z 
U leq. E<pofino or rliwOi, m ull* in Chin i, .viv', ii. 1 44. Law^^ 
of the Romanis, a .d : ve uf the Geiman-?, in nfpecl to 

this article, ii. 162, C’ * Obliged u:» m lintaio their faihci^ 
ii, 22^. Wherherir bci.oi o..itjaiy to humanity, to pU’ ifli theiii 
for tiie dime of th»‘ii f iihcr, i- 50;. Wheti ei the law of nature 
ordains that they ihcil! be htiis to their f-tlier, ii. 214 

China \ id?a of its gov 2rp.u.cn% 1 449. if J'^q. Reflc^lion upon 
this iubj^ < 51 , 3. i8i. DiiKrencj betwctii the chaia<Rcr wc 
hnve cf it from the miilionai and tlid which is uiven by 
meji. 'ntiif p^ oph', ilid. 0\/c-/. leathers are puniilied heie 
for ihe faults of thcii* tli! oren, i. 1 Luxur/ is pcrnlcioui* 
in tnir. coutiriy ; whv, i. 1 fO, tS jtq. Came of it^ revolu- 
tions, i. 147. It** ri.:ht‘, i 4V7> and 449- Province 1 of 
Cnina laife . from beneath tlie wat*'rs, i. ^04 (Len;illatori of) 
tb ' principal object thry liid in v.ew, 1. 4^f). How they 
obtained i**, I'ld, kjf /rq, Culiom of China 'n ri ^arJ to the 
cu’iivation of lands, 11. 335'. Particii! t ^Lality of its cli- 
mite, i. 182. (Fanpeioj o*) ilic iniertft they have in go- 
verning well, i. iSj. (Cummerte of) compared to that of 
Europe, li. 80 

Chne/e^ their charafler, i 4^.0 Whether th^y can lofe their 
laws, i. 418. They arc great che.its, ^- 45 * 

Chivalry (fyllcm of) now it \\as forme i, ii. 280 

Ch ijiop^.t Co ..m 'us: his propoJai rcjv*dcd by the com t of France, 
ii, 84 K'„fl dion upon th s fuhjcd, i' idm 

Cueroy finds lauh with lut laws wmeh made the fuSTiages fecret, 

i. 164 
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i. i6. A faying, of his, concerning commerce, ii. 4. And 
concerning the agrarian laws, ii. 240 

Cinq-Mars : upon what pretence he was brought to trial, i. 280 
Ctnxyty Roman, could not be put to death, i. 128. Nor be 
tried but by the people of Rome, i. 165 

Ci'TjJ (State) its definition, i. 8. (Law) diflin< 5 l from the canon 
law, v» 227, 22S, and from the law of nations, li. 246. (Laws) 
their influence on marriages, ii. 232. Their principle, ii. 
229. Whether iht general difpofuiuns of the civil law arc 
applicable every where, ii. 251 

CiZfJifjf of the people of China, i. 446 

Claudius (the ' mperor) appropiiated to himfclf the decifion of 
all caufe'^ ; the conit quence thereof, i. 114. He derogates 
from the VoconMn aw, ii. 266 

Clemency: whofe peculiar charadleriftic it is, i. 135. Its effefts, 

i. 136 

Clergy (power of the) when it is dangerous or proper, i. 23. 
Serves as a barrier in fome countries againil the torrent 
of arbi rary power, ibid. How great it was under the kings 
of thefrll race, i. 431. (Riches of the) fometimes exceflive, 
and fometimes reduced to nothing, ii. 481, 482. Supported 
by duke Pepin, and depiefled bv hisfon, and other kings, ii. 
485, ^ Jeq, Stript by the nubility, ii. 491. They declare 
againfl judicial combats, ii. 299 

Climaiti Its influence on the conflitution of body, and on the 
laws, i. 326, ftq. On fobriety, i. 336. On political fer- 
vitude, tied *On the diverfions of difi'eient nations, ii. 193. 
On religion, ii 19^. Cold, ftate of people that live there, 
i. 326, C5f Jeq, Warm ; its efr^Cts with regard to the body, 
thtd. Of England ; it eftedls, i. 342, e? Jt^q. Effect of the 


climate on the laws of the Germans, i. 344 

Clouts : caufe of his cruelty againll his family, i. 429* Made 
conful by the emperor, ii. 446 

Coal-fitsy their ufe, ii. 142 

C^deoi the Burgundians ; a law of thoirs upon hofpitality, ii. 3. 

and upon robbery, ii. 221 

Coin^ bale, why eft.'iblifhcd among the P^omans, it. 67 

Corners^ falfe, declared guilty of high treafon, i. 280 

Colihts ; its prefent fituation compared to the ancient, ii. 27. 


Where there any traces to be found of us commerce, ii. 28 
Coiomesi new, different from the ancient, ii. 78. 'Pheir trade, 
tlid. The defic;n of it, thid. Laws of Europe upon this 
head, ii. 79. Whether it be a difadvantage to them to be 
ciflant from the mother country, ibid. Effect of this di- 
(lance, tbtd, 

Comitta by tribes. i. 252 

Commerce prohibited among the Venetian nobility, i. 75. Ought 
to be favoured by the laws, i, 79. Whether the great num- 
ber 
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ber of inhabitants is any obflru^ion to it, I. ijg Its infia* 
ence upon manners, ii. i, and 2. Unites nations, but dif* 
unites individuals, ii. 2. EfFed: arifing from a total privation 
of it, it 3« Its relation to the conflitution of the govern- 
ment, ii. 4. Its enterprifes : whether fmall republics are ca- 
pable of great enterprifes, ii. 5. Its freedom : in what it 
coniifts, ii. 12. It requires a multiplication of the civil 
Iriws, ii, 17, fiq. Wnetherit be advantageous that princes 
fhould engage in it, ii. 17. Example to thispurpofe from 
the Caftiiians and Portuguefe, ii. iS, Whether it 

can be cairied on by the nobility, ii. iS. Whether it be 
advantageous to all nations, ii. 20. Caufe of the poverty of 
fome nations, li. 21. Example oi Poland, ii. 22. Caule of 
its revolutions, ii. 27. Of the ancients ; in what it differed 
from ours, ii. 28, and 50. In what feas it was carried on, 
ii. ^9. Its Hate before the timeof Alexander, ii. 32. Changes 
its face under this prince, ii. 39. And after the dcitruflioii 
of the Romans, ii. 70. Under the Saracens, ii. 73. Is re- 
vived in Europe, ii, 74, isf Js in its own nature uncer- 

tain, ii. 93. Whether it be proper for one nation to exclude 
another from trading with it, ii. to, feq. Judgment of the 
condudl of the Japanefc in this rclpc6l, li. 10. Whether it 
be proper for a date to lav itfelf under an obligation of felling 
its man ufa< 5 lures only to a Angle nation, ibid. Example drawn 
from the Poles. ibtJm 

Commerce, low ; notion the Greeks had of it. 

CommiJJdrtei^ or the king’s deputies, their authoriry, ii. 327 
Community of goods between man and wife, its advantage, i. 1 57 
Compajs, In what manner navigation was carried on before iu 
invention, ii. 3 i . Whether it was poAible to furround Africa 
without this aAiftance, ii. 32. Whether it was known to the 
ancients, ii. 49. The invention of it ; its efFecl, ii. 76 
Compojftionsy in ufe among the barbarians. What they were, li, 
42b, feq. For murder, ii. 428, ftq. Laws concerning 
them, thid. Different according to the difference of per- 
Ibns, ibid. In what cafe they were reful'ed, li. 43 j 
Condemned perfbns : what was doi*e with their goods at Rome, 

i. 1 12 

Cot^Jifcation of merchandifes. Charter of the Englifh upon this 
fuhjecl, ii. 14. Law of Spain up m this fubjeiil, litd, 7 'he 
practice of Europe and AAa upon this article, ihdm 

Conjijeatton of goods. In wiiat ftale uieful, i. 92. In what cafe 
^ permitted among the Romans, tb,d. Of the efFcj^ts of Jews 
who embrace chnltijnity, on what founded, ii. 74. Opinion 
of Bodin, in regard to confffcations, i. 93 

C^nquercr^ his rights over conquered people, i. ig6, Jlq. 
Judgment of the pretended gtiieroAty of fome conquerors, 

i. 217 
Conquejiy 
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Ccnquefl^ its aim, i. 7. Its ufe, in regard to the conquered ilatef« 
i. 201. (Right of) from whence derived, i. 196. What 
p(Iwcr it gives to the conqueror, i. 197. How that power 
ought to be regulated, ibtd. Methods of prcferving it, i. 2 1 
Vaftly large ; fuppofeth defpotic power, i. 216, Its efFeAs 
iu regard to the conquering i. 209, Thole of the 

people of the North, of Alia, and of Europe, have had dif- 
ferent elFeds, ... 39S 

Conjlantzne^ changes he made in the military government, i. 1 30. 
His laws in regard to marriages ii, 1 56, 157. Spirit of thofe 
Jaws, ii. 139. Ordains that people Ihould rcil on the fab- 
bath, li. 193 

Con/ulati^ Roman, its power, i. 247, fcf yCy. Reduced by the 
Plebeians, tbid* 

Conjuls^ Roman, what caufes they decided, ^*25; 

Cofttznency^ public, ncccfljiy in a popular Hate, i 148. Atten- 

tion of legiflators upon this article, ibtd* its effe^ls with 
regard to propagation, ii. 149, Jeq, 

Contumacy ; how puniihed in tfce Hrft ages of the French mo- 
narchy, ^ ii, 477, 478 

Contir^anof! \ why truth is neccHaiy in conv erfaiion, i. 43 
Coffer, difrcreiic propurtions between copper and filver, ii. 94 

and 112, 113 

Corinth^ its advantageous lituation, ii. 37. Corruption of its 
inhabitants. ibid. 

Cornelian (laws) change wh’ch Caefar made in them, i. 129 
: the digging it out of the ground in order to Hrlp it, how 
puniihed by the babe law", ii. 427 

Coiriiiticn ; feveral forts of it, i. 123. Of governments, with 
what It begins, i. 160. Its bad tiTcffs, i. 171 

CojJi : in what manner the payment of coHs was introduced into 
law fuits, ii. 342 

CokC\ (Lord of) his faying in regard to the Englilh, i. 193 
Co..nctl: whether the prince’s council in a monarchy have the 
confidence of the people, i. 24. A kind ol contrail between 
the prince’s council, and his courts of judicature, i. 1 15 
Ccuntry^ (iove of) what it requires, i. 48. To wnat govern- 
ment it is peculiar, i. 49. Its cffedl^, i. 5S, and 59. Pre- 
vailed among the Cretans, i. 171 

Counts* Their funflions, ii, 4 * 9 > 4-2> ^ ftq* What difference 
betw'cen them and the dukes, ii 424. In what manner they 
adminiilered juftice, ii. 4^5- How long their employments 
lalied, ii# 4Sl>* Thtir power increnfed, ii. 472. Court of mon- 
archs, deicription which hiilorians give of it, 1. 34. Center 
of policenefs, i 44. What a court air cot fifts in, tbid. 
Crtatiun . fuppofeth in vai iable la s, j. 2* 

Citator * cannot govern the world Vvi^noat rules^ ibid. 

Cndig 



INDEX. 

Credii of ftate. How it ought to be maintained by the mini- 
fters, ^ ii. i rp 

Crimes public of their own nature, i. 33* And yet divided into 
really public, and private, thid. Private, why fo called, i, 33* 
Inexpiable, ii, 183. Four forts of, i. 271. AgainA nature, 
placed in the fame rank with magic and herefy, i. 277 
CrofnnjueU hindered the eftablilbment of a democracy among the 
Englifh. i. 29 

Cruelty^ why it is more common in dcfpotic governments, 

i. 1 1 8 and 1 19 

Cumtv ; ArlAodemus enervates on purpofc the courage of its in- 
habitants, i. 20S 

Cunning ; when permitted by honor, i, 43 

Cuftonts ancient, advantage there is in obferving them, i. 69. 
New ones, are generally abufes, ihtd. Different : whether a 
monarch ought to tolerate them, i. 104. Relative to flavery 
and liberty, i. 456. Local i their origin, ii. 288. Their anti- 
quity, ii. 289. Ordinances of king Pepin in regard to the local 
cujiotns, ibid. Whether they were the fame thing as the laws 
of the barbarians, tbid. Their authority at the time of king 
Pepin, and after him, tbtd. Of France, different in each 
lordfhjp, ii. 362. Origin of this difference, zbtd. How they 
were preferred, ibtd. Written, ii. 364 

Cu/iom Houfes . in what places eftablifhed, and with what view, 
ii. 13. Difficulty attending them ; caufe of the deftrudlion 
of commerce, ibtd, feq. Of Cadiz. ii. 86 

Cynete (the inhabitants of) what Polybius fays of them, i. 3^3 
(Peter I.) forbids the prefeniing any petitions to him, i. 
299. Changes the cuftoms of the Muscovites, i. 443. At 
what place he joined the two feas, ii. 30 


D. 

Dariusy his navigation on the Indus, ii. 40. How long it laffed, 

ii. 42 

Debtors infolvent, fold at Athens and at Rome, i. 294. Severe 
laws agair.fl them, ibid. Effect of thofe Laws, ii. 323. Laws 
in their favout, tbid^ 

Debtsy whether it be for the advantage of a ffate to be indebted 
to itfelf, ii. 117. Public (payment of them) ii. 119 

Decemvirs. Their defign, i. 128. Their power, i. 230. On. 

what occaffon created, ibid. 

Decimal \scsN%y by whom abrogated, ii. 160 

Decorum : its rules ought nbt to be negleA^ d, i. 44 

Decretals : they communicate their judiciary forms to all courts, 
ii. 337. Idea of their origin, ii. 386 

Detty has his laws, i. i. Whether we ought to avenge the 
deity's caufe, i. 272 

VoL. 11 * N n Dthcacj 
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t>sUcacy of courtiers, from whence it arifes, L 45 

Dmejne^ or crown lands, neceffity of it, ii. 242. Whether it 
*be unalienable or not, ibid. Unalienable was unknown at the 
commencement of the monarchy, ii. 475. Of what kind it 
was undetythe fecond race, ii. 410 

Demetrius Phalereus^ numbers the citizens of Athens, i. 30 
Democracy 9 What it is, i, ii. State of the people under this 
government, i. 12. Its fundamental laws, Its princi- 
ple, i. 28. In what manner it is corrupted, i. 159, feq* 
Whether it can make con quells, i. 199, y fiq. 

Denarius Roman, its value, ii. 111, y feq. 

Depopulations i ii. 147. How they may be remedied, ii. 166 
Depojitary of the laws ncceflary in a monarchy, i. 24. Of 
what kind it Ihould be, ibid. Whether the princess council 
are a proper dcpofitary, ibid. Why there is any fuch thing 
in a defpotic government, tbid* 

Deputies or Commijfaries from the king, their authority, ii. 317, 

^ /eq» 

De/erters punilhed with death, whether this be an efFeftual pu- 
nilhment, i. 122 

Defpotic prince, an enemy to honour, i. 37. Why fo, ibid. 
The fourceof his power, i. 38. Extent of his power, i. 39. 
Inconveniences arifing from his government, ibtd. In fome 
countries he is univerfal heir to ail his fubje^Sls, i. 86. Incon- 
veniencies whence ariling, ibid. fq. 

Defpotic Its nature and confequences, i. 25. Its 

fundamental laws, tbid. Its principle, i. 38, and 83. How 
it is corrupted, i. 170. Idea of this government, i. 83. 
Why fo extended, i. 90, An obftacle to commerce, i. 91, 
feq. Its dillin<Slive properties, i. 178 Its end or view, 

i. 221. How it provides for its fecurity, i. 189. How it 

may be foftened, i. 302, iff feq. What kind of tax is proper 
for it, ^ ^ !• 317 

Dielator Roman, compared to the ftate inquifitor of Venice, 

j. 19. Judgment of thofe two magiftracies, z^/V. tsf feq. His 

power, i. 253 

Dt^atorjljip^ why it could be only of a (hort duration, i. 20 
Dfputes between the clergy and nobility, with regard to pro- 
perty, ii. 506 

Diftnfiions betwixt the Romans and Franks, cftablilbed by the 
Salic law-, ii. 274, ^ feq. 

Dijiributions made among the people, in whatcafe,* i. 74. Dan- 
gerous, ibid. 

Diuorce ; in what cafe it may be agreeable to nature, ii. 222. 
Different from repudiation, i. 400. Definition of both, ibid. 
Law of the Maldivians upon this fubjed, i. 401. Of Mexico, 
ibid. Law of the Romans upon this fubje6l, i* 402 

Do&rines : 



INDEX. 

DoSirints: we (hould avoid drawing dangerous confequenccs from 
then^> ii, 189. Falfe, fometimes ufeful, ii. 100 

Domtmcn, whether mankind could have an idea of it before the 
eftablilhment of fociety, j. 6 

Domfiian (the emperor:) the effe£l which his cruelties had in 
regard to the people, i. 39. He orders the vines in Gaul tq 
be pulled up, ii. 6^ 

Do-uines of woaien, different in different governments, i. 157 
Duels: (puniftimenc againll,) ii. 315 

Dutus: effect of their weight, i. 79. See Taxes. 


E. 

Eajl : (people of the) why their empires are fo eafy to govern, 
i. 26. Why they are fo attached to their religion and cul- 
toms, i. 332 

Etiui oi P.-ftes : its epocha, ii. 279. By whom publiflied, tLtd. 

Inference«j drawn from this edi<ft, ii, 280 

Education (laws of) to wbat they ought to be relative, i* 42 
Different in each government, Their principle, ibtd., 

In monarchies : when it commences, the virtues it teaches, i* 
42, ^ Jeq. To what laws it ought to conform, i. 4, iff Jeq. 
In defpotic governments, i. 47. Of what fort it ought to be, 
ibid, iff Jeq^ Of the ancients, compared with ours, i. 48. 
Its difference in the different periods of youth, ibid. In a 
republic; of what importance it is, i. 49. That which pre- 
vailed at Cumre, i. 208, feq^ 

Egypt: its ancient commerce, ii. 39. Trade eftabliflied there 
by the Greeks, ibul. Continues us trade under the Saracens, 

ii. 72 

Eledlion to benefices, relinquifhed by the king?, ii. 491. Of 
popes, left to the people of Rome, ii. 492. (Right of) to the 
crown, pofTeiled by the great men ot the kingdom under the 
fecond race, how exerciled. ii. 496 

England, its direct end or view, i. 22 1. Principles of its con- 
iJiiution, i. 233, J'eq. Effe<^ts of this coniVicution with re- 
gard to the cnar.ider and manners of the Englilh, i. 456, to 
the end. From whence it took the idea of its government, 
i. Its fpirit with refpecl to commerce, ii. 8. Its con- 

dudl contrary to that of other nations, ibid. In what nianner 
judgment is paffed in that country, i, 109. (Laws of) in rela- 
tion to paiticular merchandifes, ii. 12 

Englijh, what they have done to favour their liberty, i. 23. In 
what cafe they were liable to lofe it, i. 237. What fort of 
people they would be if they were to lofe it, i. 23. Why 
they could not eliabllfh a democracy, i. 29. They weie 
obliged to return to a regal government, tbid. The aieihey 

N n . have 
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have made of religion, commerce, and liberty, ii. 8. More 
cafy to overcome at home than abroad, i. 193 

^mbex'zUment of the public money ; why natural in defpotic 
governments, i. 92* Laws againft it, i. 453 

Employments : Whether they fhould be venal, i, 100. Opinion 
of fome authors in regard to the venality of employments, 

ibid, 

Ephoriy magiftrates of Sparta, their funflions, i. 76 

Epidammans : How they regluated their commerce, i. 32 

Equality^ (the love of) what it is, its efFe£l, i, 59. How it is 
excited, i. 61. Whether it is to be found in monarchies, 
tbtd. How ellabliftied in a democracy, i 62. Among fami- 
lies, necelTary in an ariftocracy, i. 77. Ceafes among men as 
foon as they enter into fociety, i. 7, and 162, 163, Extreme, 
as dangerous as the defe(fl ofequality, i. 159- Real: whether 
it be eafy to eftablifli, i. 6^. When it can be fupprefTed, i. 
66. Dependent on frugality, ibid Of the people of a repub- 
lic, compared with that of the fubjedls of a defpotic prince, 

i. 108 

Efcheatage (right of) its origin, ii. 71 

EJfenesy a particular fe6l among the Jews, ii. 179 

EJiabliJl^ment of the French monarchy, a book criticifed in this 
work, ii. 405, and 443. Refutation of thisauthoi’s fydem, 

444, 

Eunuchs^ are confidered as citizens only by a kind of hdion, u 
367. Raifed to magiftracics, i. 368. Married ; and why, 

ibtd, 

Europe^ its power, ii. 80. Its (late after the deftruflion of the 
Romans, ii. 162. How it was re-peopled after Charlemain, 
ii. 164. Its adlual ftate, ii. 165. Lefs fubjc<^ to revolutions 
than Afia, i. 594 

Exchange^ what it is, ii. 95, and 98. Idea of it by the exam- 
ple of Holland, ii. 100, ^ feq. Different fituations of it; 
whether the (late lofes or gains in fuch a fituation of the ex- 
change, ii. 102, feq. It tends to a certain proportion, ii. 
105. The various turns in its courle, ii. lOi. Its utility, ii. 
1 15- Advantage which merchants have in lending money 
abroad when the exchange is below par, ii. 105. In what cafe 
money may be lent abroad, when the exchange is at par, ibid. 
(Letters of) by whom invented, ii* 7^ 

Exchtjton from the fucceffion to the throne, in what cafe it may be 
applied to the next heir, ii. 249 

E->e:cuti*vs (power) in what manner it limits the legiflative power, 
i 230. To whom it ought to be intruded, i. 229. To 
whom it was intruded among the Romans, i. 254. How it 
is employed, i. 221 


F. 
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X, 


F. 


Faithy Punic, ii. 56 

Family^ particular, how it ought to be governed, i. 42, and 47, 
What perfons compofe it, ii. 133. (Names of) their ad van*^ 
tage over other names, ii, 134 

Famines frequent in China, i, 183 

(law) the defign of it. i, 1^6 

Farmers of the revenues ; whether they are advantageous to a 
flate, i. 325. Whether it be proper to render this profeffion 
honorable, ibid. 

Farming of the cuftoms is deftrudlive to trade, becaufe of its ex- 
a<flions, ii. 13 

Farming of the revenues; whether it is preferable to the admi- 
niftration of them, i. 323, ^ 

Fatality blind, whether it be the caufe of the produdtions of this 
world, i. z 

Fathtrsy whether their confent is necefTary for marriage, ii. 136 
In what country they are punifhed for the crimes of their 
children, i. 134 

Ftavy how it induces mankind to aflbeiate, i. 6. The principle 
of defpoiic government, i. 38 

Fecundity more conftant in brutes than in the human fpecies, 

ii. 13^ 


Fertility of a country favourable to a monarchical government. 


i. 4C0. Its elFci^s, i. 403 

too common at Athens, ii. 193. Ought to be relative 
to commerce, zbidp 

Feudal (laws) at what time they appeared, ii. 373. Their ef- 
fe^s, tbtd feq. Their Iburce, ii. 390 

Feudator) (princes) preferve a defpotic flate, i. 216 


Fiduciary bequcfl forbidden by the ancient Roman law, ii. 2^8 
Fiefs : whethci they were known to the ancient Germans, ii, 
392. Advantage of them, ii. 477. Changes made in them, 
ii. 515. At will, ii. 418. Why they became hereditary, 

i. 104. Of refumption, ii. 479^ Nature of them after 
the reign of Charles the Bald, ii. 518. Perpetuity of them 
eflablifhed in France earlier than in Germany, ii. 522. Why 
they hav'e changed lefs in Germany than in France, \\,ibid. 
Civil laws upon this fubjeft, ii. 532. Their origin, ii, 533. 
What it is to difmembtr a fiefy ii, 529. (Inheritance of) 
its antiquity, ii. 473. Itseffeds in regard to theregal power, 

ii. 51^. And in regard to' the laws on fucceflions, ii. 533* 

In regard to the laws of the barbarians, ii. 285, and to mar- 
riages, ^ ii- 553 » ^ Pi' 

Fines, uled in judgments, ii. 274, 285, 322, 328, 330. Jn 
cafes of appeal, i. 337 

N n 3 Ftne^ 
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Fines of alienation^ (right of) how eilabliihcdy ii. 538 

Ffcal (goods) what is underftood by them, ii. 418 

Fhrimsy Dutch money, its value, ii. loi 

Foe^ legiflator of the Indians, explicatioi^ of his doflrine, ii* 189 
Fvntenay (battle of) the confequences of it in regard to the feudal 
Jaws, ii. 512 

Force general, in whofe hands it may be placed, i. 8. Defen- 
fivcofftates, i. 190. Offenfive, i. 195. Relative of ftates, 

i. 194 

Formo/a (an ifland) at what age the religion of that country per- 
mits the women to bring their children into the world, ii. 1 4; 
Fortune^ law of honor upon this fubjedt, i. 46 

France^ number of its inhabitants under Charles IX. ii. 164. 
Law made in this country to encourage propagation, ii 166. 
How it was governed formerly, ii. 276 (Trade of) whether 
it is proper it /bould be carried on by the nobility, ii. 18, 
and 19. Judgment of the pradlicc of this kingdom upon this 
bead, ^ ibid, 

Frankm/sf neceffary in morals, 43> ^ 

Frankie Ripuarian, united with the Salian Franks, ii. 269. Their 
conquefts, ii, 270, and 394. How they difpofed ol them, ii. 
395. Whether they weie friends of the Romans, ii, 275, 
Whether there werefeveral orders of citizens among them, ii. 
450, feq. See the word Ripuartans, 

Freedom : what it is, ii 432, Jeq, In what cafe it could b© 
demanded, and in what cafe it could not, tbid, 

Freedmeiif their duty towards ckeir patrons, i. 382. How they 
were treated at Rome, i. 383. More' honoured fometimes 
than the freemen, i. 383. Of the Volfci, their boldnefs, 
1. 282. Employed in the fea-fcrvice, by the Romans, ii, 62 
French, why they never could preferve their conquells in Italy, 

i. 207 

Frugality j taken fometimes for avarice, i, 30. (The love of) 
its effedl, i- 59, ^ f How it may be excited, i, 61. 
Ways to maintain it, i. 66, fif Jiq^ 

G; 

GolUntry^ in what cafe allowed by honor, i. 43. Its origin, 
ii. 278. What it is, ibid. How it encrea'ed, ii. 311 

Gaul conquered by the Germans, ii. 378. Divifion which the 
conquerors made of it, ii. 39^ 

pene<va (law of it) with regard to the children of debtors who 
die infolvent, ii, 15 

Genoa, republic, propofed as a model, u 18 

Germans f how they praclifed hofpitality, ii. 3, Their laws in 
relation to punilhments, i. 133, and ii, 91. Kind of flavery 
admitted amongil them, i. 356. Their marriages, i. 424. 

How 
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How they were declared of age. i. 42^, ^ ftq. What au- 
thoricy they gave to their princes, i. 430. Reconcilemeiits 
eftahliihed among them, ii. i88. Their fenfibility in regard 
to the point of honour, ii. 309, feq* Influence of their 
manners on their laws, ii. 273, and 296, ftq. Their 
ancient manners, ii. 390 

Germany^ (empire of) why eledlive, ii. 525. Its government 
compared with that of Holland, i. 187 

Girls: why inclined to marry, ii. 139, Whether the number 
of them exceeds that of boys, ii. 141. Sold in China, ii. 144. 
Succeed to certain crowns, and not to others, ii. Rea- 

fon of this difference,, ii. 530. Since what time they have fuc- 
ceeded to fiefs in default of male ifTue, ii 529. A law which 
obliges them to declare their pregnancy to the magiftrate, 

ii. 221 

Glory or maganimity, whether it is to be found in a defpotic 
government, i. 83 

author of the laws, by which he has created the world, i. 2 
Goldj whether it be real wealth to have a great quantity of it, 
li. 81, and 85. Prohibition of uflng it in fuperfluities, ii. 85. 
Caufe of the greater or lefler quantity of gold and lilver, 
ii. 02. Coaft, whether the Carthaginians failed as far this 
coaft, ^ ii. 57 

Goodsf or eftate, (diviflon of) in what cafe it may be unequal 
amongft children, i. 79. Cellion of, or bankruptcy ; in 
what government it may take place, i. 91. WJiether it was 
eftablifhed at Rome^ ibtd^ Ecclefiaftic, or church lands, how 
Jthey were converted into fiefs, 11,480. (Divifion of) i. 104 
Government^ the moft conformable to nature, i. 8. To a Angle 
town, i. 178. How many fpecies there are, i. 1 1. Defini- 
tion of each, ibid. Its nature different from its principle, 
i. 27. Its principle, what it is, i. 27, /eq. From whence 
the principle of each government is derived, i. 28. Mode- 
rate, how it is fupporced, i. 38. 'Whether defpotic power ia 
fupporced in the fame manner, ibid. Caufeofits corruption, 
i. 160. Eafy toprinces who leave all management of affairs 
to a minifter, i 2^. Example of a pope to this purpofe, tbidm 
Domeftic, to whom it is intruded in the Eaft, i. 383. Its in- 
fluence in the political government, ^ i. 125 

Go-wn or long robe, (dignity of) what rank it holds in France, 

ii. 1 9 

Gracchi ; they change the conftitution of Rome, i. 260 

Grandeur real, i. 194. Relative, tbid. (Idea of) annexed to 
the military profelTion, 1. 46 

Gravina : his definition of the political and civil ftate, i. 8 
Greihs, their exerctfes, i. 3^5 . Effects thereof, u 56. Their 
prrticular inftilutions, i. 49. Refledlion 00 thefp iuftituttons, 

N n 4 i. 52, 
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u 52. In what manner they pronounced judgment, i. i lo- 
Their policy to hinder too great a multiplication of inhabi- 
tants, ii. 145 , 146. (Firft) what fort of people they were, ii. 1 83 
Qrtllon refufes to aflaffinate the duke of Guife, i. 45 

Guardians of morals, i. ^70. Of the laws, thiJ^ 

Guardtaft^ip of a nobleman’s children different from tutelage, ii, 
SJOf 531. In what it confills, slid. 

Cundsbaldy his conftitution, how received. ii, 319 

Gymnic exerdfes, the only employment of the Greeks, i. 55, 
Their effect upon people’s minds, ibid^ and i 70. What 
opinion the Romans had of them, i- 172 

H. 

Hannibal ; his conquefts fatal to the Carthaginians, i. 203 Mo- 
tives of Hanno’s condudl in regard to him, ihtd, 'I'l e Car- 
thaginians complain of him to the Romans, 1-31 

Hanno : his navigation on the ocean, ii. 54. Whether this reia?- 
tion be worthy of credit, ii. 5^, Anl'wer to the objedlions 
made againft it. ii. 56 

Harmony neceffary between the civil laws, and thofe of re- 
ligion, ii. 184 

Heirs (orders of) inftituted by Juftinian, ii. 182, Civil laws of 
the Tartars upon this fubjedl, ^*415 

Helotes^ their employment among the Lacedaemonians, 5^ 
Henry VIII. h is laws, i. 282, and ii. 220 

Htmdeo^ a Carthaginian chief ; he runs his fhip arground, ii. 59, 
H is navigation and fettlements, ibid^ 

Hobbes .’ his opinion refuted, i. 6 

Holland, regulates the exchange of other nations, ii. loo 

Hollanders ox Dutch; their fentiments in the Eaft-Indies, ii, 

77, and 84 

Homage of vafTals, ii. 530# How eflablifhed, ii 531 

Honeji men ' whether the lower fort of people can be honed, 
when the leading men of the nation are knaves, i. 34, What 
IS neceffary to make a man hoiicd, 35 

Hononjical ♦(rites) in the churches. Their origin, ii. 493 
Honor : principle of monarchical government, i. 36. What it 
is, ibid. Ufeful though falfe, i. 36. Whether it takes place 
in defpotic governments, i. 36, 37. Laws of, tb d. and 46. 
Its whims, i. 37, and 45. Whar a<^fions it authorifes or juf- 
tifics, i. ^3. The aim of military people, i. 98. (Point of) 
its origin, ii. 307 

Hojpitals, their utility, ii, 169- Deftroyed in England by Henry 
VIII. ii. 169. At Romc» ii. 170 

Hofpitality lefs pra6lifed in trading countries than among the bar- 
barians, ii. 3. Hofpitality of the ancient Germans, tbid. 
Laws of the Burgundian code upon this fubjcdl, ibid. 

Hugh 
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fJugB Capets how he obtained the crown of Francfj it. 524 
Human (laws) their nature, ii. 21a 

Hungary} nobility of this country how ferviceable to thehoule 
ot Audria, i. 169, /cq. 

Hunting} its influence on manners, i. j6 

Hajbands : advantage they might have at Rome, i. 437, and it. 
154, y fei* And by the laws of the Vifigoths, i. 455. Pu- 
niftied among the Romans for the incontinency of their wives, 
ii. 245. One wife permitted to have many hufbands, i. 373, 
Their privileges, ii. 153, 13 jftq^ 


4 

Japan : its trade compared to that of Poland, i. 22, anSj 23. The 
impotency of us laws, i. 224. Its rigorous law^, i. 344* 
How rigidly ihefe laws are obferved, i. 224, and ii. 183 
Japan Je, with what nations they trade, li. 10. Their education, 
1. 124. What they think ot pecuniary punifliments, i. 133. 
What kind of children have a right to inherit in their coun-- 
try, ii 133. Cruelty of their emperors, i. 123, 13 Jeq, 
They hate chriftianity, ii. 213- W'hy, ibtdm 

Jfixaftesj change which happened to this river, ii. 30 

I^hyophagt^ ii. 41 

Idolatry^ ii. 1 72, 13 feq* 

Jealokfy (two forts of) definition of each, i. 383 

yt- sur (ancient) their commerce, and how they lofl: it, ii. 31, 32* 
Howfar their fleets went, ibid. Thcend ctthtirlaw, i. 220 
Je*ivt (modern) commerce was transferred to their nation, ii. 73, 
They invent letters of exchange, ii. 7^. Expofed to the ca- 
' price of ocher nations, ii. 73, 74. Ill ufed in England, ii. 

73. Laws of the Viflgotbs againft them, ii. 283 

IVufion^ neceflliry in laying duties on merchandifes, i. 3 28, 

common both to clergy and laity, is. 443. Of 
churches; what is underflood theicby, ii. 437 

Impfifl t . S ec 7 axis 

Jmpuni.y cflablifhed under fome Greek emperors, i. 36 

Inc contrary to nature, i 382. Public; the conlequence 

of luxury, i. 156 

Jndemmy^ in what cafe granted by the public to private people, 
ii. 241. Rig] t of indemnity, li 20J 

India^ tjsde whicn the Romans had with that country, ii, 24. 
Whether it was advantageous to them, ii- 67. What trade 
we carry on there, ii. 24. Nature of the trade of that coun* 
try, ibid. How far the Greeks penetrated into that country, 
ii. 47. Whether they were the firft that traded thither, ii. 39. 
Anciently fuppofed to be uninhabitable, ii. 41. Different 
ways logo there, ii- 33. The ancient paflage to that country, 

tbtdm 
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iiiJ, y /ej» At what time of the year they fet out upon an 
India voyage, ij. 48. How long they were upon the voyage, 
ii. 45^ Conftru6lion of the vefleJs of that country, ii. 53 
Indtans .* their manners, ii. 24. Their charader, ii. 40. Their 
prejudices, ii. 192. Con tradidlion in their charafler, i. 331. 
Caufe of their inadion, i. J23. And of their lazincfs, ii, 
351. Obliged to marry, ii. 137. Why their laws are fo 
niild, ^ i, 345 

Indus y river, ii. 40, and. 41 

Indujiryy means of encouraging it, i. 336, Of mankind, im- 
proves the eaith, i. 405 

Inequality y in a democracy, what may be the motive of eftablifh- 
jng it, i. 65. Exceffive, the fource of diforders in ariftocracy, 

L . . . 73 

Infranchijminf of flavcs, the great circumfpefiion it requires. 

Inheritances : in what cafe It may be forbidden to have two, i. 63 
Jnquijitiony ^court of) whence it took its laws, ii. 272. Abule 
of this court, ii 232 

Jnqui/iior of VamcCy i. 19, and 223 

/«7i^//?/orjofSpain,f^c.aremon(lrancemadeto them, ii. 211, 212 
Jnjhtutions of a lingular nature, eftablifhed among the Cretans, i. 

49 and 50. In what cafe they may be of fervice, i, 52 
Jnjiitutions of St. Lewis, how Jong they laded, ii. 346. Re* 
fleftion^on thefe inllitutions, tbid. and 333, ^ 5 * fig* Whether 
the work now extant under this name be that of St. Lewis, ii. 
347. Why it is attributed to him, ii. 349, 350. Defedl of 
this compilement, ii. 3_fi. Its good 352 

Infult offered by a prince to his fubje6ts, the bad confequence 
that may attend it, i. 301 

In/urredlion i what it was, and by what people it was praflifed, 

i. 171, 

Jntereft (lending upon :) whether it be bad in itfelf, ii. 120. 
Whether it be the fame thing as ufury, n. 121. Greater by 
fea than by land, ii. 122. Reduced after the dilcovery of 
America, ii. 

Interfretati^H of laws : in what cafe it does not take place, i. 1 09 
Intriguingy in what cafe dangerous, i. 17. Forbidden at Rome, 
and upon what occaiion, i. 127 

IJleinders. See IJlands. 

Ifiandsy (inhabitants of) their genius, i. 404 

Judges t from what order they were chofen at Rome, i. 173, and 
260. Change made jn this article by the Gracchi, slid. Of 
what condition they ought to be, i. 225. Exception againfta 
certain number of them, i 224. At what time they began to 
judge alone, ii. 359. The king’s judges, ii. 43^5 

Judgments given by the prince ; the fource of abufes, i. 114. 
They ought to be hxed and regulated according to the letter of 

the 
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the law, i. ii8. Extraordinary, i. 2^5, 256. How they 
were pa fled at Rome, i. 109. Eiow in England, How 

in France, when thecuftom of judicial combats prevailed, ii- 
308, feq* Manner of pafling judgment in a monarchy, L 
no. 3 y commiflioners, i. 296* By peers, aboliflied, ii. 
342, tsf /rq. By the crofs, at what time they were in ufc, ii, 
272* By whom abolilhed, ibtd* 

power, to whom it ought to be given, i, 224. How 
it may be foftened, ibid. Whether it flbould be united to the 
legiflativc power, i, To whom committed amongft 

the Romans, i. 255 

laws, againfl: adulterers, i. 154. Againft high treafon, 
i. 281. Limitations made to this law, in regard to crimes of 
high treafon, i. 281, and 282 

JuHaiu the emperor, caufes a famine at Antioch, ii. 96. His 
great qualities, ii. 180 

yurijdu^licft of the lords f ii. 424. OF<the counts, ii. 425. Ex- 
tentof the latter, ibid, Territoritai, how the clergyobtained 
it, ii. 437. Extents of the latter, ibid. Pati imojiial, ii. 436. 
Privilege ofjunfdiiiilicns, its origin, ii. 434- Annexed to the 
fiefs, li. 435* Its antiquity, li. 423- Whether it was ufurped 
by the lords, ii. 436, and 439 

yitjiice (relations of) antecedent to laws, i. 3. Examples of 
thefe relations, ibid. (Set forms of) neceflary to liberty, ii. 
423. In what cafe they are contrary to it, ibid. In what 
fenfe there are too few of liiefe forms, i. 107. (Set forms of 
at the time of thejudicial combats, ii. 281, Sif feq. and 283, 

y Jeq. 

yujiiniav, (emperor) puts a flop to the ordinary courfe of juftjee, 
i. I 15' Confequences thereof, ibid. He aboliflies a law 
of Conflantine, 11. 1 56, Laws of his enading, contrary to 
the Papian law, li. 161. His laws ondivorce, ii. 230. On 
the fucceflion of women, li, 267 


K. ^ 

of Rome, their authority, i. 24?, ^ feq. Of the Franks, 
what they made ufe of lor a diadem, i. 424. Their marri- 
ages, ik 'td. When they became of age, i. 425. Why the 
time ol majority changed, i. 427, 428. Foinialities obferved 
at their becoming of age, i. 426, 427. At what age they 
were capable of governing by them/elves, ibid. 

KuightsB.ors\2^x\, obtained the judicial power, i. 260, If fq. 
Bad efte( 5 t of this innovation, ibid. They were made farmers 
of the public revenues, i. 262 


L. 
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L. 


L'uedamonians : laws which Lycurgus gave them, i. 49 and 
Happy with their laws, i. 177. ^ They fubmit the Jail to the 
Macedonians, i. End or view of their government, 

2£0. How many citizens were obliged to be at their ailem> 
bhes, i. 12. Irregular puniihmertsellabliihed at Lacedsemon, 
i. 1 19. Chara^er of thefe people, 1. 437 

Lafttis^ (divifion of) why eilabljftied by ancient legiflators, i, 62. 
Jn what cafe it may take place, ibtd, and 68. How it may 
befupported, i 6 and 64. Whether it was ptoper to make 
a new one when the old one was confounded, i. 140. Re-^ 
cilnblifhed by Servius Tullius, ii. 255. Between the Bar- 
baiians and the Romans, li. 398. iiovv it was regulated, 
ihid. Whether it is fufHcient that this divifion be equal in 
Democracies, i. 68. (Cultivation of) its advantage, ii. 86. 
Its relation to liberty, i. 418. State of the people who do 
not cultivate their lands, 1 . 398. (Sale of) judgment of the 
laws by which it was prohibited in certain countties, li. 1 ]6. 
Given tothcchuich, li. 405. Ceufual, ii. 41^. Which are 
beil peopled, ii. 142 

Laujt (Mr.) his ignorarice both of a republican and a monarchical 
conBicution, i. 24 

; what they are, i. i. Of all beings, Poifible before 

there were intelligent beings, i. 2. Primitive o^ particular 
intelligent beings, i. 3. Natural, i. 5. Pciitive, 1. 7. Poli* 
tical and civil, they ought to be adapted to the people for 
whom they are made, i. 9. and 452. Civil, more (imple 
i^n defpotic government, than in monarchies, i. 103. Some* 
timesconcrary to thelawsof nature, ii. 220. Criminal, lefs 
ilraple in monarchies and m republics than in defpotic go* 
vernments, i 107. Penal in point of religion, li. 211. 
Their efFe6l, ii. 212. Divine, ii. 219. Sumptuary, i. 139* 
i^ilcient French, i. 120. Fcrfonal of the Barbarians, ii. 273. 
Origin of thefe laws, tbtd. Relative to the eflablifhed go-* 
vernment, i. 9. To the principle of each government, 
i. 27. To the diflempers of the climate, i. 338. Toihe oc- 
cupations of mankind, i. 406. To manners and cufloins, i* 
4? 2. Other relations of laws, i 9. Confidered in their re- 
tion to commerce, it. i. To money, ii. 88. Tothenum- 
bei of inhabitants, ii. 131. By which mankind are govern- 
ed, ii. 218. (Multiplicity of) ufdefs in a defpotic govern- 
ment, i. 83, and 104, ^ feq. Ufefulin a monarchy, i. 123. 
They fupply the place of virtue in a monarchy, 1. 33. (Stile 
of) what fort it ought to be, ii. 380, (Compofitionof) 

rules to be obferved therein, tbid^ frq* How they become 
ufelefs, ii. 384. Whether thofe which appear the fame, have 

always 
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always the fame efFeAs, ii. 369. Whether they have always 
the fame motive^ ia. 371* Good, whether they always pro* 
dttcc good efFefts. ii. 461. Whether they ought to correft 
every thing, i. 453. Contrary to the views of the legiflator, 
ii. 368. Which deprive a fingle perfon of liberty, to pre- 
ferve it for the whole community, i. 291. Prohibiting peo*- 
pie from keeping above a certain fum of money in their 
hoiifes, ii. 369 

La^ of nations : whether all countries have one, i. 8. Why it 
is not fo ftridtly obferved by defpocic princes, as by others, 
i. 84. The only one followed by people who do not cultivate 
the earth, ^ i. 408 

Lanjus of the Lombards^ ii. 270. Idea of thofe laws, ii. 281 
La-ws of judtctal combats 9 ii. 280, IS fq* 

Lascinefs of people; its caufe and eifedls, i. 438, 439 Of 
the foul, from whence it ri es, ii. 1 84. 

Leaimng^ dangerous in a dcfpotic government, i. 47 

Leg7jlati<ve body whether it ought to be always aflsmbled, i. 
229. Whether it can affemble of itfelf, i. 230. Whether it 
has a right to flay the executive power, i. 231. Whether it 
ihould have a right of judging the executive power, i. /VW. 
Its authoiity, with regard to the levying of money, i. 235. 
With regard to the aimies, iLid. To whom intruded at 
Rome, i« 291 

.• how they confine man to his duty, i. 4. With what 
fpirit they ought to compofc their laws, i. 58, and ii. 350- 
What they ought to do in regard to the vices of the climate 

i. 333. What regard they ought to have for the nature of 
things, ii. ^^8^. Their padions influence their laws, ii. 388 

Lending at intcred, ii. 1 20. Whether it be lawful, ii. 121, and 1 26. 

By contradl, ii. 122. See Inttreji, 

Leni*y : theeffc6l of mediocrity : in what government it is to be 
found, i. 1 19 

Lepers ; law of Rntharis againft them, i. 339 

Leprojy : in what countries it was known, i, 328. Laws of the 
Jews upon this fubje*5l, from whence borrowed, tbid. By 
whom brought into Europe, ihd, ij //y. 

Lews (Saint) aboliihes ju-lici j.1 coiiiodts, ii, 332. Changes the 
law proceedings of his time, thid, iS feq. His indicutions, 

ii. 333, and 349. l»/ii uao'is. His regulations with re- 

gard to the courts of the bjrons, ii. 333. How they were re- 
ceived, li. 334. Hecauics the bookd of the Roman law to be 
tranflaced, i. 334 

Libtrtyx abiifcofir, 1,318. Redorec! to the Romans by Sylla, 
i. 29. Natural CO tne northern nations. :i. 26. Inlupporc- 
able 10 fome nations, i. 434. Extreme, dangerous, i. 164. 
Of commerce, in what it condib. li 13, How dedroyeJ, 
tbtd. Political; its different fignifications, ii. 218. In 
' \shat 
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iwhat it confifis, i, 219, 5 sf yff . Its relation to th^ conllw 
tution of the government, i. 218, and 219. Its relation to 
the fubjed, i. 268, tsT fcq. Civil, whether it always fol- 
lows political liberty, tbtd. Fhilofophical, in what it con- 
ii(!s, i. 269 

Liaman Qzw) : the defign of it, i, 156, and ii. 125 

Litigious people, roughly handled in Turkey, and why, i. 107 
Lords t ohWg^A to adminifler juftice, ii. 329, and 441, ^ Jeq. 
How appealed of default of juftice, li. 3 1 4. How they pleaded 
againft their vafTals, tbtd. iff Jeq. Obliged to defend the 
judgment of their court befoie the lord paramount, ii/338* 
How they loft their privileges, ii. 36 1 . Whether they judged 
alone, ii. 425. Origin of their jiirifdi^jon, ii. 434 

Lai (fuffrage of) : defective in itfelf, i. i 5 Amended by great 
legiflators, ibid. Ought not to take place in an ariftocracy 

i. 18 

Lucca, for how long the magiilrates of this republic arechofen, 

i. 21 

Luxury $ fupport of commerce in a monaichical government, ii. 
4. (Source of) li. 28, and i. 137. (Effete of) ibid, 

(Commerce of) anciently eftabhihed in Afia, ii. 28. (Pro- 
portion of) to the riches of the ftates, i. 1 57, t 3 * Jlq. To the 
bignefs of towns, i. 138. (Bad efteft of) in a democracy, i. 
1 39. Its progrefs among the Romans, i. 1 40. Ntceflary in 
a monarchy, 1. 141, and 142. And in defpotic ftates, i. 
143. NecefLry in England and France, i. 145. Of reli- 
gion, ii. 208 

Lycians ; idea of their republic, i. 1889 ^ fiq. Their republic 
compared to that of Holland, ibid^ 

Lycurgus; judgment of his laws, i. 49, Wh^t they fuppofe, i« 
53. TheirciFe6ls, i. 71, Compared to Mr. Penn, i. 5 i 
Lyaians\ fubdued by Cyius, howtreated by this prince, i. 207 
Lye, punifhed with death m Japan, i. 124. Why to give the 
lye is reckoned an f*ftront, ii. 308 

Lyjutider ; how he treats the Athenians whom he had taken pri* 
foners, i. 123. The reafon h'e gives foi bis condu^, tbtd* 

M. 


Machiawl : to what caufe he attributes the lofs of the liberty of 
Florence, i. iii 

Machta*vehjm X we begin to lecover from it every day, ii. 73 
Machines, ufeful for fupplying the labour ot man, i. 355. 
Whether thofe whicn render the manufadlures more ftmple, 
are always ufeful, ii. 144 

ilf^i^iV/iiniodioustofociety, 1. 275. A certain magician punifhed 
in confequence of a revelation made to a biihop, i. 216 

Magffiracy, 
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Mugiftracy<^ how its power may be compounded, u 19, Its du- 
ration, how fixed by the legiflator, i, 20, Whether a Tub- 
je€t (hould be forced to accept of it, i, 97. Civil and mili- 
tary, j. 99 

ilitf^/^r^/ejfubje£ltothela\vsinademocracy, i. 28. Of Athens 
examined before and after their magiftracy, i. i6. In what 
government a lingle magiftrate may be allowed, i. 1 16 
Magomet : his law in regard to reconciliations, ii. 187. To the 
ufe of wine, i. 337. Whether this law is proper for northern 
climates,' , ii. 354 

Mahometans : why they pulhed on their conqucfts with fo much 
cafe, i. 337. Zealous for their religion, ii, 216. They 
pervert the ufe of llavery, i. 346. Their contemplative 
life, li. 181 

Major afgoy or primogenture, (right of) ought not to take place 
in an ariftocracy, i. 77 

Majority y or becoming of age, begins earlier in warm countries, 

Man, (laws of) how they arc invariable, i. 5. His (late confi- 
dered as that of an intelligent being, Confidered after 

the ellablilhment of fociety, i 6. Born to pleafe his fellow 
creatures, i. 44. Of honour, what is underfiood by this word 
in a monarchy, i. 45 

Manners or cuftoms : what they are, i. 445, and 446. They 
are unalterable in China, i. 443. How they may be changed 

443 

Manoursy 11. 409, 410 

ManufaSiures, always ufeful, ii. 143 

Maritime how con fidered by the Romans, ii. 62. And 

how by us, ii. 63 

Marriage between the neared relation and the heirefs, why or- 
dained among fome nations, i. 63. Where it took place, ibid. 
Between brother and filler ordained at Athens, ibid. And with 
what view, tbid. Between patricians and plebeians forbidden 
by a law, i. 73. ' Defecl of that law, ibia. Why eftablilhed 
ii. 132. Its advantage for propagation, tbid. What induces 
people fo it, ii ’39. How delpocic princes abufe it, i. 89. 
bubje^ to the laws of religion, and to the ci\il lav\s, ii. 232, 
233. Confent of parents necefi'ary for contrdi^ling it, ii, 136, 
137. Forbidden, ii. 234, Laws of the Romans 10 encourage 
it, ii. 148, 149. Of fav ges, aad pailoral people, i. 409. I'lll 
what age they were allowed to marry at Rome, ii. 155 
Mar/eilles, its fituaiion, ii. 6. Chara^fter o\ its inhabitants, ibret^ 
Rival of Carthage, ii. 59. Why fo faithful to the Romans, 
ii. 60. Its riches are incieafed by the ruin of Carthage and 
Corinth, zhd^ Its conltitution commended, i. it>4 

Mayor: (dignity of) rendered for life, ii. 460. Its origin, ii. 
470. How united to the regal dngnity, li. 494. The king’s 

may c/is 
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mayors from the mayors of ih^s kingdom, ii. 46;^ 

Mayors of the palace ; their original authority, li, 470. Whatt 
they were afterwards, and at the end of the firil racc^ ii. 467, 
and 443, Je^, Their behaviour towards the ndbility, ii. 

470, /eq. 

Medals plated : what they are, ii. 114 

Men (number of) relative to the cultivation of lands, ' z. 407 
Free to whom this name was ufually given, ii. 419* Their 
ftcuation in the French monarchy, i. 391. Their military 
fervice, li. 419. Rights of the prince in refpedl to tltcm, ii. 
425. How they were fcized of fiefs, ii 3 35, and 436 
Merchants : in what government they have need of a fale- 
guard, i. 3 I4. Why they are more enterprifing in republics 
than in monarchies, ii. 5. (Companies of) in what govern- 
ment they are proper, 11. ii, and 12. Whether they are 
always advantageous, ihtd. Conftrained in favour of com- 
merce, M. 1 1 . Whether it is proper they fhould be admitted 
to purchafe a title of nobility, li. 19 

Metals moft proper for a common meafure, ii. 89 

Mitemplychcjif, ii, 191, and 194, 

Metiui Sujjittus. Di< 5 lator of Alba ; his pu nidi men t, i. 128 
Migration of the northern nations, i. 402 

Military employments ; whether they ought to be joined with 
civil employments in the fame perfon, i. 98. Government 
eilablifhed by the emperors, i, 129. (Men) ought to be 
checked, 1. 98, 99 

Mthtia French, in the earlieft times of the monarchy, ii. 421 
Mills (water) ii. 144 

of precious ftones, difeovered In China ; why (hut up, 
i. 146* Of filver in Spain, ii. 57. In the Pyrenian moun- 
tain, Of Germany and Hungary, i. 355, and li. 85. 

Of America, ii. 80, Ld jeq* and 93. How the Indians ex- 
tract the gold from thence, ii. 82. Calculation of their pro- 
du^, ii. 83. Their ufe, ibid Jeq. 

Minijlers abler in monarchies than in defpotic governments, i^ 
40. ^ They ought not to be judges, i, 1 15 

Minority^ long at Rome, i. 71. Why, ibid, 

Minos : his laws what they fuppofe, i. 53. His maritime 
power, ii. 35 

Moderation^ what it is, i, 33. and 72. Nece/Tary in an ariilo- 
cracy, ibid. Of the Romans, in punilhments, i. 129 

Modefty violated in the punilbment of crimes, among a certain 
people, and under Tiberius, i. 287. Of (laves, fee u red by 
the laus, i* 357* 35^* Natural, i. 382 

Monarchs^ compared to the fea, i. 23. Happier than defpotic 
princes, i. 82. Whether they ought to fit in judgment tbem- 
felves, ii. 112, 113, and 242. How they ought to govern, 
i. 298, 299. Regard which they owe to their fubje6ls, i. 300 

Monarchy : 
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Monarch i Its laws relative to the conftituticn, i. 2 t* 24 . T<f 4 - 
ture of its government, tbid, ti Its advantage over re-*. 

publics,! 79. And over a defuOiic government, i. 80. Its 
excellency,/^///. Its diftin^Iive properties, i. 178. Its end 
or view, i. 221* Its felicity, u 29S, 299. Necefliry of the 
intermediate powers in a monarchy, i. 21, and 8r. Ne- 
ceffity of a depoficary of the laws in a monarchy, i. 24, 
How it is corrupted, i. 166. Confequences of this corruption, 

i. 167. How it provides for its fecu.ity, i. 190. Wnether 

it ought to make conquells, i. 202. Whether the an lents 
had a right idea of it, ii. z 66 ,'and 26c). How monarchies 
were formed, 114267. Univerfal, whether it be advantageous 
to a prince to aim at it, i. 192. Ancient monarchies of 
Greece, i. 241. How the three powers were there diflri- 
bated, ibid. Monarchy of the kings of Rome, i. 242, 243. 
How the three powers were there diltributed, tbtd. French, 
why hereditary, ii. 52^ 

Jt/Ionajhriesi ii 206 

M^ney X whether the railing of it ought to be intruded to the 
executive power, i. 235. Its neceflitv, ii. 8S, 89. Its ufe, 

ii. 88, y feq. Ancient of the Athenians, ii. 89. And of 

the Romans, ibid. Ideal and real \ definition of each, ii. 
92. Ideal ; v/hy fubllituted in the place of real, ibid* Real, 
in what cafe preferable to the other, tbtd, (Variations of) 
dangerous li. 93, and 109, x 10. (Recoinu gof) itsefPedls 
with regard to the exchange, ii. 1C7. Witfi regard to the 
Hate, ii. 109. With regard to the fpecie, ibm. Altered under 
fevcral emperors, li. 114. Proceedings of the Romans with 
refpedl to money, ii. iio, and 114 

Monks : caufe of their attachment to their order, i. 59. Of their 
being inclinable to feverity, i 119. Deftroyed by Henry 
Vlll. ii. 169. In what country the»r inllituiion began, i. 334 
Monfoojis : they prevail in the Indian Teas, ii. 48 

Morality (laws of) recal mankind to themfeves, i. 4. Are 
agreeable to thofe of religion, ii. 178 

Morals^ never fo pure in monarchies as in republican govern- 
ments, i. 43 What crimes are preducial to them, i. 271, 
Jtq, How they ought to be punifhed, ibid. Lefs ftri£t 
now than formerly, 1. 149, 150. Morals or manners of na- 
tions, what they are, i. 445. (Change of) caufe of revolu- 
tions, i. 4-4I. Diftin6I from laws and cuftoms, i. 445 

Mortmain (lands in) their Origin, li. 404 

Mofes ; vvifdom of his laws, ii- 201- His laws with regard to 
flaves, i. 380 

Mother Country ; confidered in relation to its colony, ii. 78. Its 
trade with the colony, rbidm, 

M^ueable effects : in what they confift, ii. 20. To whom they* 
belong- ibid* 

VoL. If- Co Mountains 
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Mountaim of filver, ii. 

Murdgr^ how punifhed among the ancient Greeks, ii. 188 
Mu/<o^Ttest why they fell themfelve?, i. 3^3 

: its laws an obftj action to its trade, ii. iic. Its confli- 
. tution in regard to the fucceflion of the empire, i. 88. (Em- 
perors of) endeavour to moderate their defpotic power, i. 86 
Mujic ; its influence on manners, i. 53, Jeq^ On fouls, i. 57, 
NeceiTary among the Greeks, 5^ 

N. 

Nations ; how they ought to afi towards one another in peace 
and war, i. 7, 8 

Navigation, of the ancients, how far it proceeded, li. 49. Its 
progrefs, ibtd. /eq. Of Europe, its influence on the num- 
ber of inhabitants of Europe, ii* 165. On rivers forbidden 
by an ancient law of the Gebres, ii. 196 

Ntgross ; whether we have a right to inflavc them, i. Of 

the coaft of Africa; what fort of money they make ufe of, 

ii. 96 

Niro (the emperor) forms a projefl of abolifhing all impofls, i, 
324. Whether he aboliihed the duty of the five and twentieth 
part arifing from the fale of flaves. 1-311 

Nobility ; they are invefted with the whole authority in an 
ariftocracy, i. 18. A fenate is necefTary among them, tbid. 
Fundlions of this fenate, tbid. tlow they reflrain the people 
in an ariftocratical government, i. 32. How they may re- 
flrain themfelves, ibid. Whether they ought to afle^l ex- 
ternal diftindlions, i. 72. Whether it is proper that they 
Ihould colledi the taxes in an ariflocracy, i. 74. Means of 
making them avoid extreme poverty and exorbitant liches, 
i. 76, 77. What fhare they ought to have in the diflribution 
of the three powers, i. 228, fsT feq. By whom they ought 
to be tried, i. 232. DiftinCt from the ingenut and the flaves, 
1 . 370. They are elTential to a monarchy, i. 22. The re- 
lation they Hand in to the monarch, ibid. What is moft 
ftrongly recommended to them by honor, i. 46. Whether 
they ought to be permitted to trade, i* 75. and li. 18 They 
are the child and parent of honor, i. 78. They are the bond 
that connects the prince and his people, ibid. They are the 
fupport of the throne, i. 169. French : their fltuation, ii. 
18, 19. Their antiquity, ii. 449 

Nohlenejs requiflte in our virtues, i. 42, 43. 

Normans : their depredations pdt an end to the difputes of the 
clergy and the nobility, ii 509 

North (people of the) compared to thofe of the fouch, i, 326, 
/eq, and ii. 23, 26. Their temperament, i. 326, 328. 
How they are aftuated by love, i. 330. They make an 

admirable 
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admirable Hand again ft the Romans, and at length fubvert 
that empire, i. 332. Why To much inhabited, i. 402 

Oi 

Oath, how greatly regarded by the Romans, i. 174. (Trial 
by) in what cafe it might be u(ed, i. 493. By what laws it 
wa& authorized, ii. 291, ^ fiq* Maintained by the clergy, 

ii. 299, 

Ohdienci, different in moderate and defpotic governments, i. 39, 
Recommended by honor, in monarchies, i. 41^. What limits are 
prefcribed to it by honor, ibtd^ The moft pailive, in what go- 
vernment it is requifite, L 39 What it fuppofes both in him 
that commands, and in him that obeys, u 47 

Oiconomy, the fupport of commerce in republics, ii. 4, 5. (Com- 
merce of) in what it con lifts, ii. 4. Whether it is proper for 
monarchies, ii. 4. 5, Nations that have carried on this com- 
merce, ii 6. Their origin, ii. 7. Whether it is proper to 
reftrain this commerce, ii. 9, 10. Inftitutions adapted to 
this commerce, ii. 1 1 

O^d mtn honoured at Sparta, i. 69 

Oppian law ; the delign of it, i. 156. Ferment in the fenate 
upon the womens inlillingon the revocation of this law, tbtd. 
Orders of a defpotic prince, can neither be eluded, nor contra- 
didled, i. 40 

Oftractfmt according to what laws it ought to be confldered, ii. 

244, and 354. Againll whom it was ufed at Athens, ii. 

245. Mifchief it did at Syracufe, ii. 3^70 

Oxns (river) its ancient ftate, ii. 29. Why it runs no longer 

into the Cafpian lea, ii. 30 

P. 

Paper ; its ufe in regard to money, ii. 90 

Papean (law enadled under Auguftus, ii. 152. Softened by Ti- 
berius, ii. 157- The delign of it, ii. 26 j, 266 

Paradox of the ancients in regard to manners explained, i. 53, 

Paraguay, propofed for a model, 5 ^ 

Paramount {lords) how the right of jurifdiftion devolved to them, 
ii. 323, dsf feq^ Appeal to their court, ii. 328, fsT jeq^ 

Pardon of a criminal, mull never be mentioned to the king of 
Perlia, i, 40. The power ofgranting it, to whom if belongs, 

i. 1 13. How it is loft, tbed. Its effefts, ibtd. (Letters of) 

i. 132 

Parliament (French) : what kind of jurifdi^lion it had formerly, 

ii. 3)3* Made a permanent, or hxed body, ibid. Origin cf 

different parliaments, tbid. 

Paffiofts defeend fiom father to fon, i. 49 

Patricians: their prerogatives under the kings of Rome, i. 243. 

O o 2 raile 
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ralfe the jealoufy of the plebeians^ ihtd. Humbled by Servma 
Tullius, i. 246 

Peace'i in what cafe it would be the firft law of nature, i, 5. 
Between the Mufeovites and the Turks ; motive which hur- 
ried the Turks to conclude it, i. 85. Between Gelo king 
Syracufe, and the Carthaginians, i. 201. The natural eife^ 
of commerce, ii. 2 

Pars were made a party in the appeal, ii* 3^** Why, ibid^ 
Their fate, if overcome, ii. 322, 323. Appealed of default 
of judice, ^ ^ ii. 329, 330 

Pegu ; principal points of the religion of this country, ii. 179 
jP^»«(Mr.) compared to Lycurgits, i. 51. The principal aim 
of his laws, ibid. 

Penance I ii. 182 

Penejiesf flaves of the Theflalians, ^ 55 

People j in a democracy invefted with the fbvereign power, i. 1 1. 
What they ought to do of themfelves, i. 12. What by mi- 
nifters, ibid. They ought to have the choofing of their mi- 
nifters, i. 13. And of the fenators, ibid. Their difeern- 
ment, ibid, and i. 227. Whether they are capable of the 
adminiftration themfelves, i. 14^ (The lower fort of) ought 
to be direded by thofe of a higher rank, i. 17. They 
through palfion, ibid. How the divifion of the people into 
certain clafles influences the government, 1 . 14. Whether they 
have a right to make laws, and on what occafion, i. 17. In 
an arillocracy, what fhare they ought to have in the govern- 
ment, i. 18. Of whom they receive the laws, i. 32. They 
ought to know what becom^ of the public money, i. 74. 
JDifficult for them to be virtuous in a monarchy, i. 34. Under 
a defpotic prince they are in a .ftate of flavery, i. 83, y/y. 
Caufe of their corruption, i. 164. Their fafety is the fupreme 
law, ^ ii. 249 

Pepin : (king) under what pretence he makes himfelf mafler of 
Neuftria and Burgundy, ii. 465. He becomes mailer of the 
monarchy, ibid. His laws in favour of the clergy, ii. 485^, 
Divides his kingdom among his children, ii. 496 

fepins (the family of the) (hew a regard to the clergy, ii. 481 
Perieciansy manured the land for the Cretans, i, 

Perjia (kings of) their orders are irrevocable, i. 40. (Cutlom 
of) with regard to going out of the kingdom, i. 303 

Perjians : the extent of their empire, ii. 39. Their power re- 
duced by the Greeks, ibid. Their commerce, ii. 40, 41 
Phoenicians, their trade ; it renders them ncccflary to all other 
nations, ii. 32 

Phtio : explication of a paflage of this author, concerning the 
marriage of the Athenians and Lacedaemonians, i. 63, 64 
Phyjictans, puniftied at Rome for their negligence, ii. 378 

Plague, 
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Plague^ common in Egypt, i. 340. Laws to prevent its ipread- 
ing, ibtd. Behaviour of the Turks in this re(pe<5l, ibid. 
Plato: judgment of his laws, i. 50, and 53. His opinion of 
muilc confirmed by Ariftotle, i. 54. Ofprefents, L 9^5. Of 
the venality of employments, i. loo* His complaints in re- 
gard to trade, ii. 2, What he fays of trading towns, ii. 17 
Plebeians : they were made capable of being raifed to public 
offices at Rome, i. 14. And yet rarely chofen, ibtd, and 
174. At what tirne they obtained the privilege of judging 
the patricians, i. 249. How they made themfelves mafter® 
of the fufFrages, i, 248, 249 

Plehifcita \ what they were, i. 252 

Plutarch : his opinion in regard to mufic, ii, ^4. What he fays 
of the Thebans, i. 57 

Poets fatirical, punifhed with death by the decemvirs, i, 128 
Polands judgment of its government, i. 21. Vi^w or end of 
its laws, i. 221. Its riches and commerce, ii. 22 

Police : its regulations difiin£t fiom the civil laws, i* 220- The 
defign of 1C, ibid^ 

Politenefs necefTary in our behaviour, i. 44. From whence it is 
derived, tbid. When it is moft generally to be found, ibid* 
It is as pleafing to thofe by whom, as to thofe towards whom« 
it is pra6li{*ed, ibid. 

PoliticalX^Wy its definition, i. 7, State, whatitis, 1. 8. Power, 
what it comprehends, tb^d. Body, depofuary of the laws in a 
monarchy, i. 24. Laws, difiindt from the civil laws and the 
laws of nations, ii. 246 

Polygamy % its relation to the climate, 1. 371* Occafion of 
luxury, i. 372. Whether it is ufeful to mankind, i. 375* 
Bad effciSl of polygamy, ibid. ftq. When once eftablifhed 
in a country, it ought not to be aboliihdd without fbme 


precautions, ii* 231 

Pontificate^ dilHnft from the empire, ii. 208 

Porkj forbidden in certain countries, ufed in others, ii. 195 
Port, free : ufeful in an oeconomical commerce, ii. 12 


Portions ordowiies of women, different in different governments, 

i. 156, 157 

Portuguefe : they difcover the moll fouthern point of Africa, ii. 
76. Their trade to the Eall-Indies, ibid. They meet the 
Spaniards, ii. 77 

Poverty oCthe people, ii. 3, 4. How many forts there are, ibid. 
Effedls of each, ibid. Of the A2bje6ls, whether it contributes 
to render families more numerous, li. 140. In what it con- 
fills, ii* 22 

PoiAser different in a defpotic prince and a monarch, i. 40. Has 

need of being checked, i. 220. Three forts of power in a 
flate, i. 221. Whether they ought to be united in the fame 
perfon or the fame body, i. 222. Effcdlof this union, i. 223. 

O o 3 EfFeft 
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Effe6l of their difunion, i. 234, 23^. To whom they ought 
to be intrufted, ii, 227, ^ Jcq, How diftributed in England, 
4. 221, IS feq* How in the Roman republic, i. 247, and 261 . 
In the Roman province, i. 264, iS Jeq. 

Po<wero^ refolving and reje^ing, what is underftood by it, i. 228. 
In whofe hands it ought to be lodged, ibiJ, IS ftq. Its ufe, 

' ibid- and 2^3 

Po*wir of redemption : dangerous in an ariftocracy, i. .77. CJfe- 
ful in monarchies, i. 78. At what time it could t-kc place, 

i. 5 1 8 

Prators : they devife new forms of actions, i 1 1 1. They fuc- 
ceed the confuls as judges, i. 255. How they adminillered 
juhice, i. 256 

Precepts : what is underftood by them, ii. 464. Their ule, 
ib-d. By whom abolilhed, ii. 465. Abufe made of them, 

ii. 506, tsf feq. 

Precepts of icYigioWf diftlnfl from counfels, ii. 178 

Prerogati'ves of the nobility, whether it is proper they fliould be 
communicated to the common people, i. 78 

Prefents : ufed in defpotic government**, i. 94, 95. Odious in 
monarchies and republics, i. 95. Law of the Romans upon’ 
thi:> fubjed, ibid- 

Pre/umption of the law, ii. 384. Of the judges, ibid* 

Price of things : how it may be fixed, ii. 95 

Pnde^ is the caufe of our politenefs, i. 44. Of courtiers, its 
caafe, and different degrees, i. 44, 45. Dangerous in a go- 
vernment. i. 438 

Priejisy why inflitutedj ii. 203. Their fun^lions, ibid. Se- 
parate from the rell of mankind, ibid. 

Primogentturr^ fee Seniority, 

Princeif the fource of all powerin amornarchy, i. 22. In what 
their real power conhlls, i. 191. Whether it is proper for 
them Cc engage in commerce, ii. 17. Thtir authority in 
fixing thevdlue of money, ii. 98. Their re fpedli ve fituation, 
compared to one another, i^. 24.6 

Principle of government, diftindl from its nature, i. 27. Of 
democracy, i, 28. Of ariflocracy, i 31. Of monarchy, 
i. 33. Of defpotic government, i. 38. Effedls refuliing from 
thegoodnefs and corruption of the principles of government, 
i. 58, iS ftq. How they are corrupted, ii. 59, IS feq. Means 
of preferving them, i. 176, and 180, tsf 

Prtfoners : (a defpotic prince) lofes all his authority, i. 84 
Pri'vVtges, neceffary in monarchies, i* 105. Exclufive, are not 
always proper in trade, ii, r i, 18 

Probity of the Roman people, i. 120 

Proceedings at law formerly public, ii. 339, 340. How they 
became fecret, ibid. Epochaof this change, ii. 340 

Froce/s 



INDEX. 

Frocefs between the Portuguefe and Spaniards, on what occa/ion, 
ii. 77. By whom adjudged, ibtd* 

Profe^ons each has its particular lot, i. 325. Whether it is 
proper that every Ton Ihould continue in the lame prafeflion as 
his father, ii. 19. Whether this will make him lucceed better 
in it, ibidm 

Proof ne^atinje^ in what law admitted, ii 291, y Ceq* and 301. 
Rejected by the fpiritual courts, ii. 304. Is the occafion of 
the cuftom of judicial combats, ii. 294, and 304. Inluffici- 
ericy of this proof, li. 300, feqm 

Propagation of mankind : how it may be encouraged by legifia- 
tors, ii 144. Of religion ; obllacies it may meet with, ii. 216 
P rojcrip/ionif 1. 29O 

Pro/pcutoTy public, unknown to the ancients, ii. 343, ^ feq. 

His funiSlion, ibid. At what time thia office began, ii. 343' 
Pro/iitution^ contrary to propagation, ii* I3?j J^q^ 

Public (good) in what cafe it ought to take place of that of the 
individual, ii. 240 

Punijhmenti : their difference in regard to the nobleman and the 
peafant, i, 120. In what caie abolifhed at Rome, ibid, and 
129. Excefliv^e, their irnperfedlion, i- 124. They are con- 
nedled with the nature of the government, i. 127, Divided 
into three claflls, i. 129. Their nature ought to be propor- 
tioned to that of the crimes, i. 130, ^ feq, and 270. Pecu- 
niary, i. 133. Corporal, /^jV. Againft the incontinency of 
women, i. 134. Of death ; why lawful, i. 349. Againft 
celibacy, li 1 ^4. Againtl unlawful marriages, li. 1 57. DifFtr- 
ent againft falfe witnefi'es, li. 373* Reafon of this difference, 
ibtd, Cr ftq, Condu^I of legiflators in refpedl to punifhment, 
i. I I 8. Too frequent are the foierunners of revolutions in 
China, ibid. Jn wnat countries puniftiments ought to be more 
or iefs fevere, i. 1 i8, 119. Abufethat may be made of them, 
i. 122, 123 Of breaking on the wheel, why invented, i. 122. 
Whether it has the defired effeifl, liid. Whether they ought 
to be the fame for thofe who only rob, and thole who add mur- 
der to robbery, i. 132. Their effects, i. 447, 448 

CL 

^eftons in regard to the relation of laws to th^ principle of go- 
vernment, 1. 97. Solution of thefe queftlons, ibid, l3 Jeq» 
Perpetual, what they were, i. 132, and 259, 260. Effect of 
their eftablifhment, in regard to the domeilic tribunal, i. 152. 
Of favff , by w nom determined at Rome, i. 256. Of right, 
by whom judged, t^>id, 

^efiorsy chofen at Rome to adminifter juftice, i. 239. What 
Ihare the fenatc had in the nomination of the queftors, ibtd. 
Of parricide, ibid^ 

R. 
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R. 


Jtackox torture of criminals ; whether it ie abfolutely neceflary, i. 

This pradlice rcjtded in England, ibii, and ii. 353 
Jlagfa: how long the magiftrates of this city continued in their 
office, i. 20, 2T 

Jtailltry in the mouth of a monarch is often attended with bad 
confequences, i« 300 

Jlgafon, whether there is a primitive one, i. z. Of laws ; of 
what kind it ought to be, ii. 382, ^ / q* 

Recalls to the fucceffion, inftituted by the Salic law^ i'434. 
Reteiojers pnnilhed in th' fame manner as the thief, ii. 374. 

/eq. Whether this law is juft, ii. 373 

eftabliflied by religion, ii. 187 

Rs^itmftton (right of) how eftabhlhed, ii. 528 

Regal la-ws at Rome, whether they were proper for the republic, 
ir 121. Wny preferved by the decemvirs, tbid. 

Regtjiers^ public; their original, ii. 345. Called c//w, ii. 353 
Relations : laws are relations derived from the nature of thin; s, 
|. I, That of God to the univerfe, i, 2. Of his laws to his 
wifdom and power, ihd. Of juftice, antecedent to the laws 
by which they are eftabliftied, i. 3 

Jiiligicn (laws of) remind man of his duty to God, i. 4 . (Force 
of) in a defpotic government, i. 24, 25, 40, and 86. Cauie 
of this force, ibid. What ciimes attack it dire<^ly, i. 271, 
Its influence on the propagation of the human fpecies, li. l6a. 
.And on government in general, ii. 173. Falle religions ; 
which of them may be reckoned the beft, ii. 171 . Chi iftian, 
what foi t of government is moll agreeable to it, li. 174. Ad- 
\'antage it has over all others, even in regard to this life, thtdm 
In particular over the Mahometan religion, ibid. Frotellanr, 
what government it is moll agreeable to, ii. 176. Why it is 
more ipread in the North, 11. 77 Of Calvin, ibid. Of 
JLulhcr, Of the Tartars under Jcnghiz Khan, ii. 18;. Of 
the ifte ofFormofa, iZr/Z. Of the Indians, ii. 1 85 Mahometan 
agreeable to defpotic government, ii. 174. JKalfe ones, are 
fometimes corredled by the civil Jaws, ii, 186. (Laws of) 
Jiow they have the eiTe(^ of civil laws, ii. 1S8, What they 
ought to iufpire, ii. 192. (Local laws of) ii. 194. (Tranf- 
planting of a) from one country to another, *ii. 195. Mo-r 
tives of attachment to different religions, ii, 197. (Toleration 
of) ii# ^08. Commanded in certain nations, lir 216. (Laws 
of) fubordinare to the Jaws of nature, ii. 227. Whether they 
can regulate the civil law, ii. 229. Its influence on mar- 
riages, ii. 232, Cff feq. 

JlimonJir antes ^ whether they arc permitted in a defpotic govern- 
incnt, i* 39. Their ufe in monarchies, i, 80 

Rcn^n(iatlm 
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J^enuifciatlon of the fuccejflion to the crown, ii. 249, *250 

Reprefentati-ves chofen by the people, i. 226* For what reafon, 
ibid. Advantage accruing from thence, ibid. Whether they 
ought to be accountable to their conftituents, i. 227. What 
thc^'^ ought to be chofen for, i. 230 

Rtpublic^ is divided into sriftocracy and democracy, i, ii, 12. 
Definition of each of thefe governments, ibid. How it be- 
comes a monarchy, i. 19. If a fmail one, whether it can 
often change its magiftrates, i. 20, 21. The neglect of its 
Jaws is a mark of imminent deftru6tion, u 29. Whether the 
people in a republic are always virtuous, i. 41. How it is 
corrupted, i. 16^. Means of remedying its corruption, i* 
173. Its diftin6livc properties, i. 177. Whether it be to 
her advantage to enlarge her territory, ihtd Whether fhe can 
preferve her conquefis, i. 264. Trading, an excellent law 
for her, i, 67. Of Greece, how many forts there were, ibtd. 
Spirit of ihoie republics, L 175. Why they ilourilhed fa 
long i. 186. Confede’-ate ; what is meant by i 185 
Advant.iges arifing from it, thtd. Whether one of the con- 
federate Hates can conclude an alliance without the confent of 
the others, i. 188. Whether it can make a conqueft over 
another, i. 2Q2. Ancient republics, a great fault they were 
fubjtdl to, i. 226, 227 

Re; i^'uation fright of) granted to men and not to women, i* 
384 IrjuHice of this inequality, ibid Common at Athens 
betwee n man and wife, i* 386, In what cafe it caunot take 
1. 385. When the Romans made ufe )f it, i. 387. 
Fo. what caufe the emperors permitted women to ufe this 
privilege, i. 455 

Refa tpts of Roman emperors, ii. 370. Fault found with 
them, tbid, Rcfuled by fome princes, ibid. Abolilhcd and 
re-eftablifhed, tbid^ 

Retaliation, (punifhment of) in what countries it is moll ufed, 
i. 134, Limitations made therein by the law of the twelve 
tables, ^ ^ ibid, 

Rr.^veali>ig of confpiracies, in what cafe necelTary, i. 288. The 
crime of not revealing punilhed in Japan, i. 289 

Re'utnge forbidden after fati^fa£lion received, ii, 430 

Rt^enues of the Hate, how they ought to be fixed, i. 305 

of a Hate, how it happens, i. 69. Whether it is al- 
ways* attended with war, 1.82. Rellore the laws to their due 
vigour, i. 247 

Rsivards excefilve, mark of the decline cf Hates, i. 96, 97. 
Judgment of thofe which were granted by certain emperors, ibid. 
Rhodes : end or view of its laws, i. 221 

Rice employs a great number of men, Ji. 142 

Richelteuy (cardinal) his opinion concerning the choice of mini- 
Hers, i. 34, 35. Infinuatesdefpoticgovernment,!. 80, andgz 

Ricba i 
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Richisi whether they are always the caufc of the corruptioi;i of 
mannersy i. 66, 67. In what cafe this happens, Of 

'^the Roman people, !• 74. To what ufe they were applied m 
^e Greek republics, i. 141. Of a date, thcii effedt and caufe, 
i. 306, 307. and ii. 28. Of woman the caufe of luxury, 

ii. 267 

Ripuarian Franks : their law different from that of the Salian 
Franks, ^ ^ ^ ii. 291 

Robbtry : howpuni(hed at Rome in freemen, ii. 374, 375. And 
in Haves, ii. 375. Open, punifhed differently from the pii- 
vatc, ii. 375, Rcafon and origin of this pioceeding 

ii. 376, Jeq. 

Robe, See Gonun. 

Romans^ how divided by Servius Tullius, i. 14, How they 
fecure their liberty, i. 240. They lofe their liberty under 
the decemvirs, i- 250. How they recover it, 1. 251, Parti- 
cular caufes that procured and afeertained their liberty, i. 
294, 295. They retire to the Janiculum, and upon whsc 
occafion, i. 293. Their laws in regard to divorce, i. 386. 
Force of an oath among thefe people, i. 174. Their genius 
with refpedl to maritime affairs, ii 62. With relpedl to com- 
merce, ii. 63. Motives of their wars againft the Carthagmians 
ii. 63. Their political conilitution contrary to coinmerce, 
ii. 64. Extent of their empire, li, 65'. I'hey avoid trad- 
ing with Barbarians, tbid. Their internal and external com- 
merce, ii. 66, feq. Their proceedings with refpecl to 
money, ii. 1 lo. In what circumflances they changed the 
value of their fpecie, ii. 112. Their laws on ufury and lend- 
ing at intereft, ii. 123, ^ feq. State and number of the 
feveral nations before they were conquered, li. 147. Effedls 
of their conquering the univerfe, ii. 748. I'heir Jaws to pro- 
mote the propagation of the human fpecies, ibtd. Their 
dedruiSlion plunges the univerfe once more into barbarifin, ii. 
163. Their laws on fucceflions, ii. 253. From whence they 
arc derived, tbid, tsf feq. They (hew themlelves vvifer than 
the Greeks m the punifhment of tyrants, i. 290. How they 
put a flop to the devaflations of the Barbarians, ii- 253. 
their fituation under the Pranks, ii. 399 

Rome ; the number of citizens that compofed its meetings, was 
not fixed; inconveniency which thence arofe, i. 12. Was at 
firfl a friend of ariHocracy, i. 19. How judgment was pro- 
nounced in this city in criminal matters, i. 1 to. View of its 
government, i. 220. Its Hate under the kings, i. 242, ^ Jtq. 
And after their expulfion, i. 245 

Romulm ; his laws in regard to the expofingof chHdren, ii. 162 
Rules by which the world is governed, i. 2. What thefe arc, 
ibid. General in regard to commerce, ii. ^ 


S. 



INDEX. 


Sacred (law&) allowed the plebeians the privilege of ch9oi2ng 
tribunes, ' ^ \ L 257 . 

Sacrtiegis^ iimplc, punilbments eftablilhed againft them* i. 271. 
Secret, whether they ought to be puniihed, ibid* Bacl appli- 
cation of the name of facrilege, i. 279 

Sahe lands : what is underftood by them, i. 41 7» feq* Whe- 
ther they are the fame thing*: as hefs, i. 422 

Sake laws : explication of a paifage of thefe laws, i. 416, Cff /cq. 
At whac time they werecompiled, ii. 269. Changes they re- 
ceived, tbid ^ feq* Difference between them and the laws of 
the Viligoths, ii. 274, Whether they were ellablifhed in 
Burgundy and among the Goths, ai« 279* tsf ftq* 

Salt: trade with it in Africa, ii* 88 

Samnites : how they made fo long a (land againd the Romans, i« 
50. Their origin, i. 158. A cudom of theirs with regavd 
to marriage, ibid, 

Saracens inifade Gaul, ii. 283 

Sa*dima (king of) his behaviour to thofe who refufed to accept 
ot public employments, i. 97 

Sardinia ifland : its ancient (late, i. 403. And under the Car- 
thaginians, ibidm 

Sattsj-a^tons ordained by the laws of the Barbarians, ii. 426, Cff 
feq. Laws againft thofe who refufe to give or to accept of fa* 
tisfa^Slion, ii 429, 430. See Comptjtttm* 

Salvages extremely timid, i. 5 

Saxons: their lciw3 in regard to the fatisfaflion for injuries, ii- 91. 
Laws given them by Charlemain, ii. 270. Their chara^er, 

ii. 272 

Scarcity relative of gold and filver, ii. 98. EfFedl of this fcar- 
cicy, ii. 98, 99. Real, ii. 98 

Schtol of honour, where it is, i. 42 

Sea^ Cafpian ; what the ancients thought of it, 11. 46. Red, 
what people traded there, ii. 32. Indian, when difeovered, 
ii. 32. Seleiicidian, li. 45^. Of Antiochus, ibid* 

Stcurtiy of the fubje^t ; on what laws it depends, i, 269. Crimes 
that dilturb it, how puniihed, i. 271 

Seizing of the perfons of merchants ; law of Solon upon this 
fubjeifl, ii. 14. Whether this be a good law, ibid* In what 
cafe it is right, ijT 

Seleucas Nicatoi . what projeflhe formed: this proje A examined, 

ii. 30 

Semiramis ; conclufion which jnay be drawn from her immenie 
treafures, ii. 28 

Senate: necefTary in a democracy, i. 13. Whether itjs proper 
that they fhould have the power to enaA laws, i. 17. Of 

Rome, 
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Rome, Ik^w their decrees had the force of a perpetual law, I. 
^11. Their authority under the kings, i. 243. And after 
their expulfion, i. 356. Of Athens, diflindl from the Areo- 
pagus, !• 69. Qf Syracufe, i. 163 

Sinators ; whether they ought to have a right of replacing the 
^ficient members of the fen ate, i* 19. Whether they ought 
to be for life, ^ i. 70 

St'eniority or primogeniture (right of) ought not to take place in 
an ariftocracy, i. 77. How it was efiabliflied among the 
Franks, ii. 526 

(double) of the va/Tals to their counts, ii. 423 

Ser^viiudt* See Slavery. 

3trn}'ttudes \ they were common in France, ii. 400, ^ 
Ser^jius Tullius ; divilicn he made of the Roman people, i. 14. 

He alteis the conftituiion of Rome, i. 244 

Stxes (the dilFerenceof) invites mankind toafibciate, i. 6. Their 
inequality relative to climates, i. 370 

Shame ; its efFe<fl upon mankind, i. 122, and 133 

Shipwreck 2LX\d. efeheatage (the right of) how ehablifhed, ii. 71 
Ships, See F ^JJeh, 

Siam \ what notion its inhabitants have of the fupreme good, 

333 

Signer (grand.) Sec Sultan, 

Sinking fund, ii. 1 19 

Stxtus h^intus ; whether he did right in reviving the public ac- 
cufation of adultery, i. 152 

Sla'very ; how many forts there are, i. 356. Civil, what it is, 
i. 347. Under what government it is moft tolerable, ihid. 
Contrary both to the civil lavV* and that of nature, i, 350. 
(Right of) its origin, i, 348, and 353. Political, its 

influence on civil flavery, i. 353- Ufelcls nmonglt us, and 
why, i. 355, y fiq* (Abufe of) i. ^^57. Of the Helotes, 

i, 356. Why natural to iouihern nations, i. 390, 391, and 

ii. 26. DomelUc, in what it confifls, i. 370. Of women, is 

conne^led with defpotic government, i. 378. Why, ibid, iff 
ftq. Of Alia, compared with the liberty of Europe, i. 398, 
is fcq, Caufeofboth, ibid. 

Slaves i whether there are any by nature, i. 354. Whether 
there is any one virtue belonging to them, 1. 47, and 347. 
Great number of them dangerous, i, 336, and 3 5. The 
arming of flaves in what cafe dangerous, i. 359. Platons 
laws deprive them of the privilege of natural defence, ii. 220# 
Punifhed by the Roman Jaws for the murder of their mailer, 
tho’ they had no concern in It, i. 362. Freed, in order to ac- 
cufe their mafler, i. 287, iff fiq^ They could not be wit- 
ivefles, i. 287. EJFefls of the lenity of their mailers towards 
them, i. 361, What was the caufe of the war of the flaves. 

i. 263 
SlonjuneJs 
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,Sl(nvmfs of execution, when ufeful, i. 8o, and 1 1* 

Smuggling i what renders it common, 1*312. Punifhments a- 

J ainft It, why fo rigorous, ibtd. How and why puniflied in 
apan, ^ .... 

Society ; how men are inclined to live in fociety, i. 6. EiFedl of 
fociety, eftablifhed amongft men, i. 7. The political law 
ellablifhed in every fociety, zbtd. Among favages, i. 408, tsf 
/rq. Among Barbarians, 40B 

Soil ; its influence on laws, i. 400 

Soldttrs\ had the privileges of married men at Rome, ii. 158 
Solomon ; what fort of people he employed in navigation, ii. 32 
How long his fleets were upon their voyage, ii. 33 

Solon ; divilion he made of the people of Athens, i. 15. His 
regulations for the election of the magiftrates of Athens, i. i6# 
His laws on teflaments, i 62.»On idlenefs, i. 68. On thofe 
who efpoufed neither fide in public Infurred^ions, ii. 367. 
Reflection on the latter, ihtd. His judgment of his own 
laws, a. 452 

So/tlfi of Perfia, dethroned in our days, why, i, 4a 

So<vireigny in what government he may be a judge, i. 1 1 1. ^ feq. 
Soul ; its immortality, by whom denied and defended, ii. 189. 
How far propagated among certain people, ii. 190, 191. 
Confequence that has been drawn from it, ii, 189, 19a 
South (people of the) compared to thofe of the North, i. 327, 
iff feq. How they are afFeCted by love, i. 329, feq. Con- 
traditions in their cbaraCler, i. 331 

Spain (old) opinion of the ancients concerning its riches, ii. 57. 
What we are to think thereof, ibid. Its fllver mines, the pro- 
fits ari fin g from them, ibid. Her conqueils in America, ii. 77, 

. What fhe did to preferve them, i. 180. Whether her con- 
quells have increafed her power, ii. 8r, £ff feq. Her trade 
to the Well-Indies, ii. 86. She attempted to eflablifh arbi- 
trary power in Flanders, but mifearried, i. 180. Alawpub- 
liflied in Spain in 1 740. Judgment of this law, ii. 14 

Spaniards ; their devallations in America, i. 31. Their charaCler 
and honefly, i. 440. Their conduCl toward the Mexicans 
and the Indians, i. 201, and ii, 137 

Sparta. See Lacedcemonlans* 

Spediaclesy public : the influence they had on the Roman people, 
" i. 231 

Speeches^ indifereet, punifhed as high-treafon, i* 283. Behaviour 
of fome emperors upon this fubjeCl, i. 284 

Spies: whether they are necefTary in a monarchy, i. 296, 297 
Spinty general, of a nation, what it is, i. 116, 1 17. How it 
ought to be rcfpeCled, i. 117, Of commerce, its efFeCI upon 
mankind, i. 2. Of the laws of Japan, i. 125. Of the 
man feiiate, i. 127. Of equality, contrary to the fpirit of 
extreme equality, i, 163. In what they both confifl, tbid. 

States^ 
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States^ marks of their profperity, ii. 90. They may alter, and 
^how many ways, i. 246. They have ^ach a particular view. 

i. 220 

of lands, its effedls, i- 403 

Stick. See Bafion. 

Stoics : praife of this li. 1 80 

Strabo \ what he fays in regard to the marriages between brother 
and Sifter at Sparta, i. 64 

Suhje^s^ are inclined to love their prince, i. 297 

of young people to old men, ufful for the pre- 
fervation of morals, i. 70. Of citizens to magiftrates, gives 
force to the laws, ibid. Of children to their parents, i. 71 
Subjides. See Taxes* 

SuhJiitutiotij dangerous in an ariftocracy, i. 77. Its influence on 
commerce, i. 78. Vulgar, i, 454. Pupillary, ibid, fn ufe 
among the Romans, ii. 37 1 

Subtility ! a fault to be avoided in the compofing of laws, ii, 38 z 
Succejffion to the empire, whether it is fixed in a defpotic govern- 
ment, i. 88- Judgment of the conduct which a prince, who 
fucceeds to the crown in a defpotic country, obferves towads 
his brothers, i. 89. Which is the beft order of fucceffion, i. 
88, ^ Jeq, Order of fucccllion in monarchies, ii, 242. On 
what law it is founded, ii. ^43. Whether it may fometimes 
bechanged, ii. 24S, 249. To the crown of France, confined 
CO the male line by the Salic law, i. 4 22, 423. To fiefs, how 
regulated, ii. 518, feq. 

Suffrages ; two ways of giving them, i. 15. Whether they 
ought to be public or fecret, i i6- How thofe of the nobi- 
lity and the fenators ought to be given, i. 17. Given for 
money, i. 162 

Suicide ; how punifhed among the Greeks and Romans, ii, 372. 
Motive of both, ibid, jeq. Common under the firft Roman 
emperors, ii. ^40. Laws avainft fuicide, i, 2C7. Frequent 
in England, ^ 341 . 

Suhaiiy or grand fignor, whether he is obliged to keep his word, 
i. 40. His right of three on the value of inheritances, 
i. 87. Reflediion on the cruel juftice of Tome Sultans, i, 119 
Summons perfonal of the lord before the fovereign, when it took 
place, ii. 338, When it ceafed, :bid. 

Sun.ptuary (laws) : in democracies put a flop to luxury, i. 139. 
In arilfocracies, i. 141# In monarchies, i. 142. Jn what 
cafe they were ufelefs, i, 142, ^ Jeq* Of Arragon, i. 144.* 
Of Sweden, ibid. Of the Romans, i. 156 

Superjititon : its power, 1. 412 

Sylla ; judgment of his lavvs, 1. 28, Jeq* 

SjracuJe ; its misfortune, i, 163, Caufc of its corrup- 
tion, i. 164 


Syria 
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Sjrra (kings of) what trade they choofe, ii. 45. Their con- 
duAtowards the Jews different from that of Alexander, i. 213 

T. 

T&hUs (laws of the twelve) too cruel, i. 128, 13 feq^ Regu» 
lation of thefe laws with regard to appeals to the people, i. 
257. Whether they had regulated the lending of money upon 
intereil, ii. 12$. Their regulations with regard to debtors 
ii. 367. With regard to robbers, ii. 379 

Tacitus ; his miftake in regard to the lending of money upon 
interelt, ii. 125 

Tarquin the Proud, how he raifed himfelf to the throne, i. 245. 

The conduct he obferved, and the effeA thereof, tbidm 
Tartars afcend the throne of China, i. 215. Means they ufe to 
prefcrve it, tbtd. 13 ftq* EifeA of their conquefl with regard 
to tnemfelveb, i. 39^. And with regard to the conquered 
country, tbid. 3 / q. Their law of nations, i. 415. Changes 
which their devaitations have caufed in Afia, ii. 29 

Taxes ; order necefiary in railing them, i. 79. How they were 
raifed at Rome, i. 26;. Greatnefs of taxes, whether in icfelf 
good, i. 306. On what it depends, i. 313. Taxes in 
countries where pure villainage is eftabbihed, i. 307. Taxes 
in countries where pure villainage is not eftablifhed, i« 309. 
Their proportion to liberty, i. 315- And to defpotic power 
ibid^ In what government they are capable of increafe, i* 
317. Exceflive, their original, i. 318, 3 /eq. Their effeA 
ibid. Exempting from taxes, how praAifed in Aiii and 
Europe, i, 322, 3 Jeq, Whether the Barbarians paid any 
for their lands, under the kings of the Franks, ii. 404. 3 ffq^ 
What taxes the barbarians railed upon the conqueied people 
ii. 408. Penonal tax, i. 309 Proportion to be obferved 
therein, ibid. T o what government it is moB agreeable, 1.317. 
Taxes on merchandifes, i. 308, 3 ft q. MechodofcolleA- 
ing them, i. 310. 3 /^q* Proportion to be obfer^pcd therein, 
2. 325. Advantageous to the Bate. i. 312, 3 Jtq. Taxes 
on liquors, differently raifed in different kingdoms, i. 311. 
Taxes on civil contraAs, or flamp duties, refleAion on this 
tax, i. 313. Danger there is fometimes in taxing the value 
of merchandifes, ii. 96. Faults that ought to be avoided in 
the railing of taxes in an ariBocracy, i. 92 

Temper^ fociable, its eifeAs, i. 438 

Temples i their origin, li. 200. Their effeA with regard to re- 
ligion, ii. 200, 20 4 

Tjlamfnt or will, forbidden among the primitive Romans, ii. 
255. Afterwards permitted, tbid. With what formalities, 
ibtd^ Of the Roman foldiers, ii. 256, tsf /cy. To w*hat 
perfoos It was forbidden, u. 257, 3 J^q^ Style ufed by tne 

Remans 
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Romans in their te(lameiiift% ii* 258^. In what cafe it wa^ 
v«lkl, ihtd% Inwhi^tnots ii. 259. When permuted among 

the Athenian^t * ii- 256 

^bcbatis : what they did to fbfcen the manners of their youth. 

^ • . . . ‘ *-57 

Theologians: their opinion concerning ufury and commerce* 

ii, 75 

Thecpbilus (the emperor) orders afhip to be burnt that ha<i been 
laden with merchandifes /or his wife, ii. 17 

Tbeopbrajius : his opinion in regard to mufic. i. 54 

Thoughts: puniflied as overt-adls, i 282 

oppofes the reformation of luxury, i. 142, 143* 
behaviour in regard ro^fome Roman ladies guilty of adultery 
i* 159. He ret^ves the domellic tribunal, ibrd. He orders 
fpecie to bo "given out of the treafury to chofe who wanted it, 
upon binding their lands, ii. 91. He adds to the rigour of 
the Papian'Iaw, ii. 156 

Tit bis impofed on thofe who were fetfed of church lands, H. ^86. 
13 feq. Their eftablifhment, iL 4S7, y feq, Oppofition they 
met with, ii. 4B9. Their anthj^uity, ibid* Their applica-- 
non, ii. 49a 

Trade. See Commerce. 


Tranquility of the fubjedl : how thofe crimes, which difturb it 
' ought to be puniOied, i. 27J 

Treafure (the king’s) ii. 393 

Tri^ by combat or legal duel : by what laws admitted, ii. 309. 
Its origin, ibid. ^5 feq. and 315. Particular laws upon the 
fubje^t, ii. 311, 316, and 296. How it gained ground, ii. 
315. It pleafes the tafte of the nobility, ii. 319. Caufe of 
the difufe of the Saiic and Roman laws, ii. 273. Its influence 
on the jurifpradence of thofe days, ii. 274, and 28 1. For- 
malities obferved therein, ii. 274, 3 feq. and 338. Bounds 
preferibed to this ufuage, n. 283. In what cafe they could 
not infiiftupon it, ii. 284. At what age they were allowed to 
fight, ii. 285. Between the party and one of the witnefies^ 
ii. 2S8. In water mannerit was abolifhed, ii. 332 

Trials by boiling- water,, or ordeal, admitted among the Salic 
Franks with reftriftions, ii. 311. In what cafe it was ufed^ 
11.315* Formalities obferved therein, ii. 314. Reflections 
on thefe trials, ii. 315. Changes they received, ii. 320 
Trials or proof by witnefles, ii, 361. How it was reftr&iocd 
ibid. See Judgments. 

Tribunals f Or courts of judicature, in what government neceflany 
i. j 15. Foundation of the contrail that is generally obferved 
between the prince’s council and the ordinary tribunals, ibid* 
i 3 /€q. Domeftic, ufed by the Romans, i. 150. Thcdefign 
of them, i. 150. Their forms* tbid. Caufe of their fup- 
prefliouj^ i. .15* 



INDEX. 

TrdtiHii of neccflkry in an nrifiocracf , 74* CP 

cero^s opinion npcm this fabje^y i« At ^bat the/ 
^ were eftablifhcd, u 249^ Their funaions,* ilad. 

It ^ ib^Hei (military) at what time eftabii&ed, 
iTribute^ See Taaces* 

droops regiifar, whether it is advautageotis to maintain a 
landing body of them# i* 3 20 

^ru<es eftablilhed in religion, ii* 

neceifkry in converfacion, i* 4j(. IrVhetner fbr its own 
fake, 

Turi^f whether it be true that jdftice is adminiHered better there 
than in other coahtries, i. 107 

^urnaments i their effed with regard to jgallantfy, ii. 51a 

^uulagt^ or goardianihip, in what cafe |t ought to be girep to 
the mother of the pdpil, i. 454. Iif what cafe to the neat 
heir. ibid. 

9 yranfty : the Romans get rid of their tyrants, without being 
able to (hake off the yoke of tyranny,* i. 59 

Syrants : how they raiie themielves upon the refins of a republic, 
2. 162. Punifhed by the Greeks, i. 290 

the nature of its commerce, ii. 4, and 50. Its fettlementa 
on the coadsof the ocean, iL 31W Its colonies, tbid» Rival 
of every trading nation, ii. 39 


V. 

V^aUritiH (lawj the defign of it, i., 120, 121, and 2i;7. Wifuh- 
derdood in the affair of Coriolaims, i. 25 S. Effe^of u with 
regard to the government, i. 259 

Faltt$€ (duke of) judged by Lewis Xllf. i. 1 13' 

AV/jss reciprocal of money, and of the things it fignifiesyii. 90* 
Double of filvcr, ii. 98. Pofiiive and relative, ii. 99. Man- 
ner of fixing the relative value# ^ ibitl. 

Vanity ufcful to government, i. 438 

VaJJTalagt^ its origin, ii. 391. Rear-vafialage, its natore betorc 
the fiefs became hereditary, ii. 515, What it was 

afterwards. ibid. 

Vaffah^ their duty to their lords, ii. 324, fff feq. What they 
were among the ancieht Germans, ii. 392. Single combat 
between a vaffal and his lord, iL 325. How they pleaded 
againff their lords, ii. 320, Penalty againft thofe who ap- 
pealed their lord wrong/ully, ii. 331 Of bifiiops, by whom 
led into the field, ii. 420.^ Great vaffals, ii. 333. Rear vaf- 
fals, ibtd^^ At what time they were cxcufcd from goin^ to the 
affembly, ii. 516. The king^s vaffals who they were. ii. 417. 
The edates they were impowercd to poffefs, tbid. Their mi- 
litary fervice, ii 419 

Vtgttahhs conform better than brutes to the laws of nature, i. 3. 

V o L. II. P p Vtnicfg 
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ft 

Vmti^ repttj)HC) ilands in ne€4!^ ^ permanent maglftracy^ !• 
and 76* What kind of magiftracy this is, i. 17. Mq« 
deration prefcribed by |be laws to the nobility of this repub- 
lic, i. 141. Diftribution of the three powers in this republic, 
i. Z24. Its commerce with the £aft*lndics, how it dropped, 

ii. 76. 

VeJftU or ikips, our manner of computing their burden, difFerent 
from that of the ancients, ii« 26. Of the Indies and the Red 
fca, difFerent from thofe of the Greeks or Romans, ii. 32. 
£fFe^ of this difference, ibid, 13 feq* Of the Indies, com- 
pared to thofe at prefen t made ufe of, ii. 33. Their mecha- 
nifm difFerent according to the different ports, ibid. Calcula- 
tion of the lading of a velTel by its largenefs, ii, 3_y 

virgins, enjoy the rights of children, ii. 158 

Vi^ory ; its aim, i. 7 

ViUains\ their manner of fighting, ii. 308, and 313. Whether 
they could appeal their lord^s court of falfe judgment, ii. 336 
In what cafe they had this privilege. ii. '^37 

Villainage % at what time it was ellablifhed, i. 307. and 383. 
Whether there was any general regulation to eilabliih it, 

ii. 194 

Vines pulled up in Gaul, ii. 63. Replanted, ibid. They em- 
ploy a great many men, ii. 142 

Virtue is the principle of a popular government, i. 28. Want 
of virtue among the Romans, the caufe of their flavery, i. 
29. The only fupport known by the Greek legiflators, of a 
popular government, ibid, of the want of this virtue, 

i. 30. Neceflary in an ariftocracy, i. 31, ^ feq» Whether 
it is the principle of a moparchical government, i. 33, What 
virtues we are taught by education in a monarchy, i. 43. 
Whether flaves can have any fhare of it, i. 47. What is 
meant by this word, i. 48, and 58. Whether it is found 
with inequality, i. 72. Its effedl with regard to punifh- 
ments, i. 120 

Vtfigoihs : their laws on commerce, ii. 72. On adultery, ii. 
245. Change in their laws, ii. 27c, 13 feq. Judgment of 
their laws, ii. 272. They were preierved in Spain, ii 282 
Uniformity .* in what things it is necc£ary, ii. 387 

Vmcn among the noble families, necefTary in an ariftocracy, 

.. 77 

Vocoman (law) the purport of it, ii. 224. Its epocha, ii. 259. 
The remains of it, ibid. Supported by Cato the elder, ii. 
260. The defign of it, ii: 261. How obferved. ii. 266 
Volga : miflake of the ancients with regard to this river, ii. 46 
Ujury : why natural in defpotic government, i, 9 i . Confounded 
with commerce, ii. 72, 73. fs lowered after the difcovery of 
the Indies, ii. 75. What naturalized it at Rome, ii. 123. 
Arbitrary among the Romans, did, i 3 fq. Ordinary race 

of 
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of ufurjr among them, ii. 1:2^4; 12^. Difiurbance it made, 
ii. .223* 124-' Laws upon tiiis fabjeft, ii. 124; 126* The 
laws which forbid it, are not favourable to thoie who wane to 
borrow, ii. 1 26 

W. 

WanU^ (the lenfe of) as natural to man, as that of his weaknefs, 
i. 6. Of the poor, how a ilate may fupply them, ii. 169 
betwixt different nations, whence it arifes, i. 7. Between 
the individuals ofafociety, ibid* Caufe of the laws ella- 
bliflied amongll mankind, ibid. Civil, whether it is always at- 
tended with a revolution, i. 8z. Its obje£l, i. 7. Oftener 
permitted to fmall than to large focieties, i. 196. (Right of) 
from whence derived, ibid. 

Weakn^fi^ the firft fenfationof man, coniidered before the efta? 
bli/hment of fociety, i. 3. Of neighbouring dates, not to 
make ufe of it in order to precipitate their ruin, i. 194 

Will\ the conjunclion of wills is neceflary to form a civil 
date, i. 8. Of the fovereign is the fovereign himfelf, i. 

I 3 Qf a defpotlc prince, ought infallibly to produce its 
effeft, 1. 39 

Will* See 7 rjiamtnt. 

Winds (trade) the ancients made ufe of them as of a kind of 
compafs, li. 48 

Wtn^^ forbidden in Arabia, i. 337, And why, ibtd. To 
what country it is agreeable, i. 338. (Excefs of) differently 
punifhed, i. 338. Sending it to Barbarians, forbidden by 
the Romans, li. 65. A tax upon wine, raifed by Chil- 
pcric, ii. 405 

WitnfJ/is ; in what manner they were rejefled at the time of 
judicial combats, ii. 318. How they avoided fighting, ii. 
319. How many are required in reafv&n to condemn a man, 
i. 270. Falfb, how punifhed, ii. 373, tsl Jiq. 

Wom*n\ their condition in a monarchy, i. 148. In defpocic 
governments, i. 149. Their co.uiuft, how careful the 
Greeks were of it, i. 150 To whom the tutelage of wo- 
men was given among the Romaiib, i. 153. And among the 
Germans, ,brd. When it expired, i. 1^4. Their d idol «te 
conduct a prt'tence foi accuf^tions againd the grear, i. 

157. 'rhur frugality, laws mride at Rome to prcicrve it, 
i. 156- Whether they ought to have the government of 
families, i. 158. Whether they are fit to govern an empire 
ib ii. C*idoms of the Indies upon this i'ubjeil, i, 159. Ex- 
ample of (hires governed by women, ibifi. They pafs into 
the family of the hulband, ii. 133. Whether th^s bt an uni- 
verf^l cuUom, ibtd. A Ktw which hinders them fiom inherit- 
ing, ii. 224, ^ /^q. Erom whence derived, ttiJ- in wh^t 

cafe 
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€ftfe (bey inbcrited, ii. 254, £jf /t^. aad 260, Gf Ji^- TflteHf 
confinement, neceffary in the Baft, i. 377. Its influence ont 
their morals, i. 379. Indian women, their wantoaneft, u 
381. Diflerento^ers of married women, ii. 133. Woii^i( 
that burn themfelves at the death of their hufbands, ii. \g\j 
Lent by their hufbands to another man, ii. 24;. In what 
cafe, when they heard no tidings of their huftands, they 
were allowed to marry again, ii. 230. They were aoif 
allowed to fight, ii. 317. Tlor appeal to a }adicia} combat 
without the authority of their hufbands. Hid, ftq^ 

Words, See Sputhts. 

World ; whether its laws are invariable, and why, i. sf. The 
intelligent world does not follow its laws exaflly, i. 5. Phy< 
fical world. Hid. 

Worflfip (external) its influence on religion, it. 20O, 201. Its 
magnificence relative to the luxury of the Sate, ii. 206k f(s 
purity independent of its inagnificence, ii. 207 

Wrttitsgs fatirical, punifhed by the decemvirs, i. 128. And by 
the emperors, i. 285. In what light they are looked upon 
in diflisrent governments, i. aSfr 
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